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COMPILATION OF PPP TERMS AND CONDITIONS OF CONTRACT

PUBLIC SECTOR VERSION

CLAUSE 10: STANDARD OF OPERATIONS AND MAINTENANCE

DBFOM CONTRACT

CONCESSION CONTRACT

DBOM CONTRACT

INTRODUCTION

This clause makes provision of a generic nature for the standard of operation and maintenance of the 

completed facility. Specific services requirements will be set out in a technical schedule, and compliance with it 

is often linked to the payment mechanism or a performance point regime, or both.

Generally, the senior lenders will have a charge over the sinking fund. State Authorities should consider if they 

require a monitoring or control function over the sinking fund throughout the life of the project and in the event 

of step-in. 

SoPC3 GUIDANCE

SOPC3 provides the following commentary regarding the standard of operations and maintenance.

8.1 INTRODUCTION

8.1.1 The Contractor will base its costings on a forecast capital replacement programme of plant, machinery, 
equipment, fixtures, fittings and furniture designed to maintain the building environment at the specified 
output standards. The Contractor will also consider the means of funding this expenditure throughout 
the life of the Project. The risk associated with assessing what will need replacing, when and how much 
this will cost, is one that the Contractor should take and therefore the Authority should not attempt to be 
prescriptive in this respect.

8.1.2 The Authority will find it easier to achieve this risk transfer if it starts by expressing its service 
requirements as an output specification. Bidders should be allowed to develop their own proposals 
which may, for example, incorporate alternative programmes of maintenance where assets with a 
longer life are used or used differently. An Authority should not attempt to impose its own system of 
asset replacement on bidders.

8.1.3 The parties should, however, establish a planned preventative maintenance programme so that both 
parties know when parts of the Service are permitted to be “unavailable” without any payment 
deductions being made (see Section 7.10 [of the SoPC3 Guidance] (Planned Maintenance)). The 
Contract should also contain a mechanism by which either party can propose reasonable alterations to 
the planned programme (i.e. alterations which will not adversely affect the delivery of the Service).

8.2 SINKING FUND

8.2.1 The Unitary Charge will usually be made on a broadly level basis in accordance with the Authority’s 
budget, whereas the need for capital replacement will only occur at intervals (although exceptional 
payments may be sculpted to give a non-level profile to the Unitary Charge). The Unitary Charge will 
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accordingly include amounts to cover the Contractor’s anticipated future expenditure on maintenance, 
such as servicing plant and other more major refit maintenance.

8.2.2 The Contractor will therefore usually build up a sinking fund over some years, in anticipation of 
significant capital expenditure in future periods. It will usually be required to do so by its financiers, 
particularly where the maintenance risk is left with the Contractor and not passed to Sub-contractors. 
The sums involved could be considerable.

8.2.3 Maintenance should be left firmly at the Contractor’s risk and the Authority should not attempt to 
prescribe the quantum, location or availability of a sinking fund1. The Authority should not require rights 
over any sinking fund established by the Contractor and should instead ensure that the maintenance 
requirement is adequately protected through payment and termination provisions2. The Authority will 
wish to ensure that the Contractor is as equally incentivised to maintain the Assets in the latter years of 
the Contract as it is to the early years. The Authority should have the ability to conduct a final survey 
towards the end of the Contract and withhold payment of the Unitary Charge if the Assets are not 
restored to the required maintenance standard3.

8.2.4 To protect themselves in the event of Contractor Default, the Senior Lenders will have a charge over 
the sinking fund as security (see Section 23.5 [of the SoPC3 Guidance] (Financers’ Security)). The 
Contractor should look to its own resources first to repay its Senior Lenders, and so any compensation 
payable to the Contractor by the Authority on a termination should be reduced by all cash held by the 
Contractor, including amounts in sinking funds (see Section 21 [of the SoPC3 Guidance] (Calculation 
and Payment of Termination Payments) and the definitions of “Base Senior Debt Termination Amount” 
and “Revised Senior Debt Termination Amount” in Clause 1.8.1 [of the SoPC3 Guidance] (Definitions)). 
The Authority should not need any additional rights over the sinking fund.

9.11 CONSEQUENCES OF POOR PERFORMANCE

9.11.1 The Contract must set out clearly the consequences of any failure by the Contractor to perform to the 
standard required by the output specification.

9.11.2 A common approach is for the Contractor to incur a specified number of performance points for each 
failure, with the number of points incurred varying according to the seriousness of the failure. The 
Contract would in this case include a schedule setting out in detail the level of points imposed for each 
failure to meet a specified performance output. There should be a clear link between the seriousness of 
the failure, the number of points accrued and the potential financial impact on the Contractor. For 
example, a failure to cut the grass outside a prison should not accrue as many points as a failure to 
carry out security checks. Similarly, the same type of failure may also incur different deductions 
depending upon the nature of the area in which it arises. For example, a failure to empty bins in a 
hospital ward is a more serious failure than a failure to empty bins in the hospital’s office 
accommodation.

9.11.3 The accumulation of performance points does not usually have an immediate financial impact on the 
Unitary Charge. Generally, deductions only start once a certain threshold level of points is exceeded. 
Once performance deteriorates below a particular level then a range of other non- financial 
mechanisms can be implemented to encourage the Contractor to improve performance – these range 
from formal warnings to eventual termination for breach of the Contract (see Section 20.2.2 [of the 
SoPC3 Guidance] (Events Leading to Termination)).

  
1

The Contractor may, however, be required to provide the Authority with details of the balance of the sinking fund in
accordance with Clause 29.7 [of the SoPC3 Guidance] (Contractor’s Records).

2
If, however, the size of the Project (including associated maintenance obligations) is comparatively large in relation to the

financial resources of a Contractor which is not relying on third party Senior Debt financing, the Authority may want to
consider requiring a sinking fund over which it has secured rights. Similarly, if the term of the Senior Debt is significantly
shorter than the term of the Contract, the Authority may wish to have secured rights over a sinking fund once the
Senior Debt has been repaid in full.

3
See Section 22 [of the SoPC3 Guidance] (Surveys on Expiry and Termination).
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9.11.4 In some Contracts, it will be appropriate to have a ratchet mechanism to encourage the Contractor to 
improve performance (as opposed to availability) if it is consistently poor in relation to a particular part 
of the Service or a particular failure is not rectified. This can be particularly useful where the financial 
cost of performance points which accrue is insufficient to provide an appropriate incentive on the 
Contractor to rectify the fault. Too complicated a regime can, however, be difficult to manage and 
including onerous measures in the pricing mechanism can lead to poor value for money. A key 
advantage of a ratchet mechanism, however, is that poor performance that continues for a significant 
period will be more difficult for others interested in the Contract (e.g. Sub-contractors and financiers) to 
ignore, encouraging early action by the Contractor.

9.11.5 A simple ratchet mechanism will work by increasing the number of penalty points awarded for a 
particular failure in the Service which recurs too often within a specified period.  For example, if x points 
are awarded for a failure to achieve a particular output then (x+3) points may be awarded for each 
failure over and above a specified maximum number of failures within a pre-defined period9. It is of vital 
importance to tailor the ratchet mechanism to a particular project in a way that produces best value for 
money so as not to introduce perverse incentives. In establishing a suitable system, the Authority will 
have to be aware of the effects a particular system has on the solution offered by a bidder. For 
example, a bid solution that is capital intensive up front with reduced consequential life cycle cost will 
have one optimum approach, whereas one with lower up front capital costs but with higher life cycle 
costs will have a different optimum approach (i.e. they bite at different points in the respective financing 
plans). It is crucial for the Authority to understand what level of commercial “pain” will best achieve the 
result desired by the Authority. An over rigid approach during negotiations will reduce the scope for 
innovation by the bidders and so reduce the potential for best value for money to be achieved.

9.11.6 Performance points should generally not be capable of being “earned back” retrospectively by the 
Contractor performing above the standard required. The required performance level should be set at 
what is considered reasonable and achievable, so if the Contractor is capable of performing at a 
consistently higher level then the level will either be too low (e.g. if the higher level does not offer any 
additional benefit to the Authority) or the Contractor may simply be performing very well and delivering 
a standard of service at a much higher level than the Authority expected. If the higher level of 
performance is of additional benefit to the Authority then it may be appropriate for the Contractor to 
receive additional consideration over and above the usual Unitary Charge.

9.11.7 The performance points regime should as far as possible cover every aspect of the Service. Where an 
all-encompassing performance regime is not feasible or does not sufficiently address persistent failures 
(as described in Section 9.11.4 [above]), the Authority should consider what recourse it has against the 
Contractor for sub-standard performance which is not covered under the performance regime (see 
Section 20.2.3 [of the SoPC3 Guidance] (Termination for Persistent Breach by the Contractor).

CORE CONTRACT DRAFTING

10.        OPERATIONS AND MAINTENANCE

10.1 Responsibility

(a) From the date of issue of a Services Commencement Certificate in respect of the [Project 
Facility] and thereafter throughout the Contract Period, the PPP Co shall operate, maintain and 
provide the Services to the [Project Facility] and conduct the other Operations in accordance 
with the terms of this Agreement and in such manner as to satisfy the User Requirements and 
the Review and Certification Procedure.

(b) PPP Co shall at all times procure that the Operations are performed by appropriately qualified 
and trained personnel and in accordance with:

(i) the terms of this Agreement;

(ii) Law and Legal Requirements;
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(iii) Good Industry Practice; and

(iv) the PPP Co’s Proposals,

such that the O&M Requirements and the [Project Facility] Objective are satisfied and that the 
[Project Facility] is available in accordance with this Agreement.

10.2 Method Statements

(a) PPP Co shall comply with its Method Statements. In accordance with [Clause 5 – Schedule A]
(Review and Certification Procedure), PPP Co may at any time submit to the Authority’s 
Representative proposals for amendments to or substitution for the Method Statements or any 
part of them.  The PPP Co shall have due regard to the Authority’s Representative’s 
comments on such amendment or substitution but shall not be obliged to comply with such 
comments.

(b) The parties agree that such amendment or substitution shall not be a Variation entitling PPP 
Co to any payment or other compensation or to any relief from the performance of its 
obligations under this Agreement.

Comment:  Not all PPP contracts have method statements for operations and maintenance. Including a 
provision for method statements gives the Authority more control over the PPP Co’s 
methods, and allows for promises made in the tender (and taken into account in tender 
evaluation) to become contractual requirements. Method statements should not be required 
for planned maintenance, as they have their own procedure under Clause 10.3.

10.3 Maintenance

(a) The PPP Co shall ensure on a continuing basis that at all times its maintenance and operating 
procedures are sufficient to ensure that:

(A) subject to clauses 10.3(b) (Planned Maintenance) and 10.3(c) (Unplanned 
Maintenance) the [Project Facility], in its entirety, is Available in accordance 
with the requirements of this Agreement; and

(B) the assets are maintained to achieve their full Serviceable Life.

Comment:  SoPC Guidance includes an additional limb in its drafting (see section 8.1.4 of the SoPC3
Guidance), stating:                                       
“(C) [the Assets are handed back to the Authority on the Expiry Date in a condition 
complying with the Requirements of this Clause]”.       

 The wording is square bracketed and a footnote reads: “Paragraph (C) will only apply to the 
extent that the Authority has at least an option to acquire the Assets and the Contractor 
does not bear the residual risk value.”

(b) Planned Maintenance

(i) The PPP Co shall prepare and submit to the Authority’s Representative for Approval 
under the Review and Certification Procedure:

(A) not later than [●]([●]) months prior to the Target Service Commencement Date 
a Planned Maintenance Programme for the [Project Facility] for the remaining 
part of the Contract Year in which the Service Commencement Date occurs; 
and

(B) not later than [●]([●]) months prior to the beginning of each Contract Year 
thereafter a Planned Maintenance Programme for the [Project Facility] for that 
Contract Year.
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(ii) Each Planned Maintenance Programme produced pursuant to Clause 10.3(b)(i) shall:

(A) specify in reasonable detail all maintenance (including  lifecycle replacement 
and maintenance) or repair works to be carried out in respect of the [Project 
Facility] in the relevant Contract Year and shall specify the proposed start date 
and end date for each material element of such works; and

(B) provide that any such works which may cause any disruption or inconvenience 
to the normal operation of the [Project Facility] shall be scheduled to take 
place at a time to minimise (so far as reasonably practicable) disruption at the 
[Project Facility].

(iii) In the event that the Authority’s Representative does not comment upon or object to 
such Planned Maintenance Programme within [●]([●]) Working Days of receipt of the 
proposed Planned Maintenance Programme it shall be the Planned Maintenance 
Programme for the [Project Facility] for the relevant Contract Year.  The approval or 
deemed approval as the case may be by the Authority’s Representative of a Planned 
Maintenance Programme shall not relieve the PPP Co of any of its obligations under 
this Agreement. 

(iv) In the event that the Authority’s Representative comments upon or objects to a 
Planned Maintenance Programme and that Planned Maintenance Programme is 
revised following the Review and Certification Procedure, the revised Planned 
Maintenance Programme shall be the relevant Planned Maintenance Programme for 
the relevant Contract Year.

(v) The PPP Co shall only effect  maintenance (including lifecycle replacement and 
maintenance) or repair works at the [Project Facility] in any Contract Year  as provided 
for in the Planned Maintenance Programme for that Contract Year, Approved by the 
Authority’s Representative or determined by Dispute Resolution Procedure under this 
Clause 10.3, unless:

(A) save in the case of an Emergency or Urgent need, then in accordance with 
Clause 10.3(c)(i);  or

(B) in accordance with Clause 10.3(c)(ii).

(c) Unplanned Maintenance

(i) If an Emergency or Urgent need arises for unplanned maintenance or repair works 
(otherwise than in accordance with a Planned Maintenance Programme or Clause 
10.3(c)(ii)) the PPP Co shall (save where and to the extent that the Authority has 
exercised its rights under Clause 11.6 (Step-In Rights) to step-in) effect such 
maintenance or repair works, provided that the PPP Co shall, as soon as reasonably 
practicable (which the parties hereby acknowledge may be after the commencement 
of such works) advise the Authority’s Representative of such maintenance works 
where the same affect the [Project Facility] (or any part thereof) and need to be carried 
out at a time when the [Project Facility] or the relevant part thereof is required for its 
intended use and shall take all reasonable steps to minimise the duration of such 
maintenance or repair works and minimise disruption (if any) to the provision of the 
Services and the use of the [Project Facility].

(ii) If the need arises for unplanned maintenance or repair works (not falling within the 
terms of Clause 10.3(c)(i)) other than in accordance with a Planned Maintenance 
Programme and the PPP Co proposes that such works are carried out during such 
times as the [Project Facility] (or the relevant part thereof) is required to be available 
for its intended use and such works will render an Availability Area Unavailable in 
accordance with this Agreement, the PPP Co shall advise the Authority’s 
Representative of such need and request Approval of the proposed commencement 
date and estimated duration of any resultant disruption or inconvenience resulting from 
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the requisite maintenance or repair works.  In the event that the Authority’s 
Representative has not objected to the timing of such maintenance works within [●]
([●]) Working Days of notification by the PPP Co of the proposed works, Approval shall 
be deemed to be given.

(d) Surveys

(i) If the Authority reasonably believes that the PPP Co is in breach of its obligations 
under Clause 10.3 (Maintenance) then it may carry out (or procure) a survey of the 
[Project Facility] to assess whether the [Project Facility] has been and is being 
operated and maintained by the PPP Co in accordance with its obligations under 
Clause 10.3 (Maintenance). This right may not be exercised more often than once 
every two years.

(ii) The Authority shall notify the PPP Co in writing a minimum of [●] ([●]) Working Days in 
advance of the date on which it wishes to carry out the survey. The Authority shall 
consider in good faith any reasonable request by the PPP Co for the survey to be 
carried out on a different date if such request is made at least [[●] ([●])] days prior to 
the notified date and the PPP Co (acting reasonably) is able to demonstrate that 
carrying out the survey on the notified date would materially prejudice the PPP Co’s 
ability to provide the Services.

(iii) When carrying out any survey, the Authority shall use reasonable endeavours to 
minimise any disruption caused to the provision of the Service by the PPP Co. The 
cost of the survey shall, except where Clause 10.3(d)(iv) below applies, be borne by 
the Authority. The PPP Co shall give the Authority (free of charge) any reasonable 
assistance required by the Authority during the carrying out of any survey. 

(iv) If the survey shows that the PPP Co has not complied or is not complying with its 
obligations under Clause 10.3 (Maintenance), the Authority shall:

(A) notify the PPP Co of the standard that the condition of the Assets should be in 
to comply with its obligations under Clause 10.3 (Maintenance);

(B) specify a reasonable period within which the PPP Co must carry out such 
rectification and/or maintenance work; 

(C) be entitled to be reimbursed by the PPP Co for the cost of the survey as a 
debt; and

(D) notwithstanding the provisions of Clause 10.3 (d)(i) be entitled to carry out 
such further surveys as it deems necessary until such time as it is satisfied 
that the PPP Co is performing its obligations under Clause 10.3
(Maintenance).

(v) The PPP Co shall carry out such rectification and/or maintenance work within the 
period specified and any costs it incurs in carrying out such rectification and/or 
maintenance work shall be at its own expense.

Comment:  Again, not all PPP contracts require a regime as detailed as this for planned maintenance. 
This type of regime has two purposes: to make sure that the facilities are properly 
maintained, and to minimise disruption – especially an issue for accommodation projects. 
The text set out above is similar to that used in hospital projects in the UK, where 
disruption caused by maintenance is of particular concern.  Note that, under paragraph (b), 
the rules for review of maintenance plans, including when the Authority may raise 
comments, are in the Review and Certification Procedure (discussed under Clause 5).

10.4 Hazardous Substances

(a) All goods, equipment, consumables and materials which are to be used in the provision of the 
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Works and Services shall be of satisfactory quality.

(b) The PPP Co shall ensure that the goods, equipment, consumables and materials used by it or 
any sub-contractor in connection with the provision of any of the Works and the Services (each 
as a distinct and separate obligation) are maintained in a safe, serviceable and clean condition 
in accordance with all relevant Law, Legal Requirements and Good Industry Practice, and 
shall, as soon as practicable after receiving a request from the Authority’s Representative, 
supply to the Authority’s Representative evidence to demonstrate its compliance with this 
Clause 10.4 (Hazardous Substances).

(c) The PPP Co shall procure that sufficient stocks of goods, consumables, equipment and 
materials are held in order to comply with its obligations under this Agreement.

(d) Save for items contemplated by this Agreement, the PPP Co shall not install, keep or use in or 
on the Site [or Off-Site Areas] any materials, equipment or apparatus the installation, keeping 
or use of which is likely to cause (or in fact causes):

(i) material damage to the [Project Facility];

(ii) dust, constituting a nuisance to the owners and/or occupiers of any property adjoining 
or near to the [Project Facility]; or

(iii) the generation, accumulation or migration of any hazardous substance in an unlawful 
manner whether within or outside the [Project Facility],

and shall ensure (by directions to Staff and otherwise) that all materials, equipment or 
apparatus in or on the Site are operated within the limits set out in Schedule [●] (Construction 
Requirements) so as to minimise noise vibration likely to cause annoyance or disturbance and 
the unlawful generation or migration of any hazardous substance.

(e) Without prejudice to the generality of its obligations, the PPP Co shall in respect of any 
hazardous substances which are brought into the [Project Facility] by the PPP Co or its Staff:-

(i) procure that all hazardous material and equipment used or stored on the Site [or Off-
Site Areas] shall be kept in accordance with all relevant Law, Legal Requirements and 
Good Industry Practice, properly and securely labelled and stored, under appropriate 
supervision and used only by appropriately trained and competent staff;

(ii) shall promptly inform the Authority of all such substances being used or stored at the 
Site [or Off-Site Areas] and comply with any reasonable requirement of the Authority in 
respect thereof; and

(iii) use all practicable and reasonable means to:

(A) prevent or counteract the unlawful emission of any hazardous substance;

(B) prevent the unlawful discharge into any conducting media serving the [Project 
Facility] of any hazardous substance;

(C) prevent the unlawful generation, accumulation or migration of any hazardous 
substance at or from the [Project Facility]; and

(D) prevent any environmental claims arising or any circumstances arising likely to 
result in any environmental claims,

insofar as such hazardous substance is, or should be, under the control of the PPP Co pursuant to 
this Agreement.
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10.5 Review and Certification Procedure

(a) For the avoidance of doubt, the obligations of the PPP Co pursuant to the provisions of Clause 
5.2 (Review and Certification Procedure) shall, where applicable, extend to the conduct of the 
Operations and any PPP Co Certificates issued in respect of the Operations shall be issued in 
accordance with the provisions of the Review and Certification Procedure including, without 
limitation, the relevant provisions of Clause 5.2 (Review and Certification Procedure).

(b) Without limitation to the generality of Clause 10.1 (Responsibility), the PPP Co shall procure 
that:

(i)  the Operator shall conduct the Operations in accordance with the O&M Requirements and 
shall comply with the Review and Certification Procedure and the other relevant provisions 
of this Agreement; and

(ii)  any other Principal Sub-Contractor shall carry out its obligations in relation to the 
Operations in accordance with the O&M Requirements and shall comply with the Review 
and Certification Procedure and the other relevant provisions of this Agreement.

10.6 Works

(a) Any Additional Works, or works which form part of the Operations, shall be carried out in 
accordance with the relevant provisions of the Construction Requirements and the Review and 
Certification Procedure (as if the references therein to Works were references to Additional 
Works or works which form part of the Operations, as the case may be) and the O&M 
Requirements.

(b) Any Additional Services shall be carried out in accordance with the relevant provisions of the 
O&M Requirements.

10.7 Inspections

(a) The PPP Co shall give the Authority’s Representative timely notice of any general or particular 
inspection to be conducted in accordance with the O&M Requirements.

(b) The Authority’s Representative shall be entitled to attend any inspection of the [Project Facility]
(whether or not it is entitled to receive or has received notice thereof in accordance with 
Clause 10.8 (a) (Access)).

10.8 Access

(a) Subject to the provisions of Clause 28 (Land), the PPP Co shall procure that:

(i) the Authority’s Representative has unrestricted access to the Site and the Off-Site 
Areas at all reasonable times throughout the Contract Period in order to perform its 
functions under this Agreement; and

(ii) the Authority has unrestricted access to the Site [and the Off-Site Areas] at all 
reasonable times throughout the Contract Period in order:

(A) to perform any obligations or exercise any rights of the Authority under this 
Agreement; and

(B) to fulfil any statutory functions of the Authority including but not limited to its 
obligations under the Commissioners of Public Works (Functions and Powers) 
Act 1996; and

(iii) the Authority has, upon providing the PPP Co with [●] hours’ notice (or such shorter 
period of notice as the parties may agree), unrestricted access to the Site at all times 
throughout the Contract Period in order to examine the [Project Facility] or any part 
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thereof.

(b) The PPP Co shall procure that any Relevant Authority or any Relevant Authority’s 
Representative has access to the Site [and the Off-Site Areas] throughout the Contract Period 
in order to carry out any works (including, without limitation, surveys and inspections) or for 
any other purpose in each case pursuant to any Requirements of Relevant Authorities, in 
accordance with any Law or Legal Requirement or for the purpose of exercising any right, 
power, function, or duty of such Relevant Authority under any Law or Legal Requirement, 
subject, other than in the case of an Emergency, to reasonable notice being given.  Whenever 
consistent with the Requirements of the Relevant Authority in carrying out such works, such 
access may be limited so as not unnecessarily to impede or restrict the use of [Project Facility] 
or any works being carried out by the PPP Co.  Where, upon receipt of notice from the PPP 
Co, the Authority’s Representative agrees acting reasonably that the rights of access being 
demanded by a Relevant Authority are unreasonable, the Authority shall use its reasonable 
endeavours to intercede with the Relevant Authority so as to agree more reasonable rights of 
access with such Relevant Authority.

(c) The Authority and the Authority’s Representative shall use all reasonable endeavours to 
exercise their respective rights of access under Clause 10.5(a) so as to mitigate any adverse 
effect on the operation of the [Project Facility].

(d) In exercising their rights under Clauses 10.8 and/or 11.2(b), the Authority and the Authority’s 
Representative shall comply with health and safety requirements and the reasonable 
directions of the PPP Co and/or the Contractor in relation thereto.

10.9 Five Year Management Plan

The PPP Co shall prepare a PPP Co’s Five Year Management Plan annually in accordance with Part 
[●] of Schedule [●] (Reports and Records) (the “Five Year Management Plan”) and shall operate and 
maintain the [Project Facility] in a manner designed to meet the PPP Co’s Five Year Performance 
Targets (the “Five Year Performance Targets”) and the PPP Co’s Annual Performance Targets (the 
“Annual Performance Targets”) contained in the Five Year Management Plan.

KEY DEFINITIONS – USED IN CLAUSE 10 CORE CONTRACT DRAFTING

“User Requirements” means the Construction Requirements, the O&M Requirements, the Handback 
Requirements and the Review and Certification Procedure.

Comment: These are all requirements of the Authority, set out in separate schedules.

“Method Statements” means the method of providing the Operations as set out or identified in Part [●] of 
Schedule [●] (PPP Co’s Proposals) as amended from time to time in accordance with Clause 10.2 (a) (Method 
Statements).

Comment:  These are developed by the PPP Co. The initial method statements scheduled to the 
contract would normally be tender proposals.

“Planned Maintenance Programme” means the programme for carrying out maintenance (including lifecycle 
replacement and maintenance) and repair works to the [Project Facility] during each Contract Year to be 
prepared and submitted to the Authority’s Representative pursuant to Clause 10.3(b) (Planned Maintenance).

“Five Year Management Plan” has the meaning given to it in Clause 10.9 (Five Year Management Plan).

“Five Year Performance Targets” has the meaning given to it in Clause 10.9 (Five Year Management Plan).
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ACCOMMODATION CONTRACT DRAFTING

Comment:  We include some Accommodation Contract drafting here, only when it is materially 
different from the Core Contract.

[●].3 Defects

[●].3.1 Without prejudice to the generality of Clause [●] [(General Obligations)] the Operator 
shall, as soon as possible after discovery or notification, and in accordance with Good 
Industry Practice, repair or otherwise remedy all Defects in the Facility or any part thereof 
PROVIDED THAT nothing in this Agreement shall make the Operator liable for any Defect 
which comes into existence after the expiry of this Agreement, or, in  the case of early 
termination of this Agreement the later of the date which is [●] ([●]) years after the Final  
Certification Date and the date of termination of this Agreement.

[●].3.2 To the extent that any Defects occur, the Operator shall promptly enforce its rights (if 
any) against the Building Contractor, the Professional Team and/or any relevant Sub-
Contractor who has provided collateral warranties pursuant to Clause [●] [(Appointment of 
Building Contractor and Professional Team)] (as appropriate) and the Operator shall not by 
any act or omission waive or compromise any rights or benefits under the Building Contract, 
the Professional Appointments and/or the collateral warranties referred to in Clause [●] 
[(Appointment of Building Contractor and Professional Team)] which may prejudice the 
position of the Minister following assignment of such documents after termination of this 
Agreement.

Comment:  The above is included as it deals explicitly with defects. Note that the PPP Co’s liability for 
defects expires at expiry of the contract term or, if the agreement is terminated early, 12 
years after termination or completion, whichever is later.

[●].4 Approval and Execution of Maintenance Activities

[●].4.1 Not later than [●] ([●]) months prior to the Final Certification Date and prior to each subsequent 
anniversary of the Final Certification Date (each a Maintenance Schedule Submission Date), the
Operator shall submit to the Minister’s Contract Manager a draft Planned Preventative Maintenance 
Programme for the Contract Year in which the relevant Maintenance Schedule Submission Date falls 
and the next succeeding Contract Year.  Each Planned Preventative Maintenance Programme shall 
contain the following information (the Programmed Maintenance Information):

[●].4.1.1 details of the proposed start and end dates for each period of Programmed 
Maintenance, the works to be carried out and the proposed hours of work; and

[●].4.1.2 details of any effect of the Programmed Maintenance on the delivery of any of the 
Services and/or the activities of the Institute or any Education Party.

[●].4.2 Not later than [●]([●]) Working Days prior to the commencement of any academic term, the 
Operator may submit to the Minister’s Contract Manager a revision to the Planned Preventative 
Maintenance Programme for the Contract Year in which the relevant academic term falls 
showing the effect of the proposed changes to the Programmed Maintenance Information.  If 
the Minister’s Contract Manager does not raise comments on such proposed revision within [●]
([●]) Working Days from receipt of the proposed revision, the schedule of  Programmed 
Maintenance as revised shall become the Planned Preventative Maintenance Programme in 
respect of that Contract Year.

[●].4.3 Where the Minister’s Contract Manager raises comments in respect of any Planned 
Preventative Maintenance Programme periods and/or hours of work shown in a Planned 
Preventative Maintenance Programme in accordance with Clause [●].4.4 [below] he shall 
indicate whether, and if so when, the Programmed Maintenance can be re-scheduled and the 
Operator shall amend the relevant Planned Preventative Maintenance Programme accordingly.
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[●].4.4 The Minister’s Contract Manager may raise comments in respect of any matter referred to in a 
Planned Preventative Maintenance Programme on the grounds set out below:

[●].4.4.1 that the Planned Preventative Maintenance Programme contains insufficient 
information, data and/or documents to enable the Minister’s Contract Manager to 
determine the extent to which the Programmed Maintenance may impact on the 
operations and educational activities carried out at the Facility; 

[●].4.4.2 that the carrying out of Programmed Maintenance in the period or at the times 
suggested would (on the balance of probabilities) interfere with the operations of the 
Minister, the Institute and/or the Education Parties and such interference could be 
avoided or mitigated by the Operator rescheduling the Programmed Maintenance; 

[●].4.4.3 in relation to the Planned Preventative Maintenance Programme, the proposed 
hours for carrying out the Programmed Maintenance conflict with the times at which 
examinations will be carried out at the Facility; 

[●].4.4.4 the proposed method of performance of the Programmed Maintenance would not be 
in accordance with the Service Requirements or with Legislation; 

[●].4.4.5 the safety of students or other users of the Facility would (on the balance of 
probabilities) be adversely affected; or

[●].4.4.6 the period for carrying out the Programmed Maintenance would (on the balance of 
probabilities) exceed the period reasonably required for the relevant works.

[●].4.5 The Operator shall not carry out any Programmed Maintenance or Unprogrammed 
Maintenance Works save:

[●].4.5.1 in accordance with a Planned Preventative Maintenance Programme to which no 
objection has been made under Clause [●].4.4. [above] or, where comment has been 
raised in respect of the Programmed Maintenance periods and/or time, the Planned 
Preventative Maintenance Programme has been amended pursuant to Clause [●].4.3. 
[above];

[●].4.5.2    in accordance with the procedures set out in Clause [●].4.6. [below] (if applicable); 
or

[●].4.5.3 in an emergency, in accordance with Clause [●].4.7 [below].

[●].4.6 If, in circumstances other than an emergency, the need arises for Maintenance Works 
(excluding any works of a de minimis nature in respect of which the Parties have agreed this Clause 
shall not apply,) which are not scheduled to be carried out as part of the Programmed Maintenance 
(Unprogrammed Maintenance Works), the Operator shall liaise with the Minister’s Contract Manager 
through the Liaison Procedure and shall use all reasonable endeavours to procure that 
Unprogrammed Maintenance Work is carried out at times and in a manner so as to minimise 
disruption to the activities of [●].

[●].4.7 If, as a result of an emergency, the need arises for Unprogrammed Maintenance Works, the 
Operator may carry out such Unprogrammed Maintenance Works provided that the Operator shall 
notify the Minister’s Contract Manager as soon as possible (and in any event within [●]([●]) Working 
Days of the occurrence of the emergency) of the extent of the necessary Unprogrammed Maintenance 
Works and the reasons for them, the Operator shall take all reasonable steps to minimise the duration 
of such Unprogrammed Maintenance Works.  Nothing in this Clause [●].4.7. shall prevent the Minister 
from making any deductions from the Unitary Payment pursuant to Schedule [●] (Payment 
Mechanism).

[●].4.8 The Operator shall deliver to the Minister’s Contract Manager not less than [●]([●]) Working 
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Days prior to the commencement of each Contract Year the latest version of the Five Year 
Maintenance Plan in respect of Planned Preventative Maintenance.

Comment:  The above is similar to Clause 10.3 (b) and 10.3 (c) of the Core Contract. It is included as it 
is in some respects more detailed. The grounds on which the Authority may comment on 
maintenance plans are set out in Clause 17.4.6 of the Accommodation Contract, and are 
wider than those in the certification procedure under the Core Contract.

KEY DEFINITIONS – USED IN CLAUSE 10 ACCOMMODATION CONTRACT DRAFTING

“Defect” means any defect or deficiency in the Facility which arises due to the failure of the Building Contractor 
to design and/or construct the Facility in accordance with this Agreement including any failure of the Design 
and Construction Specification to meet the requirements of the Output Specification.

CROSS REFERENCES

This clause is referred to in the following clauses of the Compendium:

• Clause 5 (Design & Construction Certificates)
• Clause 11 (Monitoring Performance)
• Clause 28 (Land)
• Clause 55 (Handback)

This clause is relevant to the following entries in the Risk Matrix:

• D3 (Service Performance)
• D4 (Materials)
• D7 (Service, Operating & Maintenance Risk)
• D8 (Maintenance)
• D11 (Residual Equipment)
• D14 (Obsolescence incl. technological)
• D15 (Latent Defects)


