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COMPILATION OF PPP TERMS AND CONDITIONS OF CONTRACT

PUBLIC SECTOR VERSION

CLAUSE 11: MONITORING PERFORMANCE

DBFOM CONTRACT

DBOM CONTRACT

INTRODUCTION

Most PPP contracts have provision for self-monitoring of operations by the PPP Co, combined with monitoring 

by the Authority. When the Authority pays money to the PPP Co, payment will usually be linked to performance, 

so the performance monitoring provisions are linked to the payment provisions. There may also be provisions 

for performance points for poor performance, especially when there is no payment against which deductions 

can be taken. 

The Authority will usually have the right to step into the contract and take over the services. This right is partly 

linked to the performance monitoring provisions: the Authority has the right to step-in at the PPP Co’s cost 

when performance is not of the required standard; the Authority may also be entitled to step-in in the public 

interest without establishing below standard performance, but this may have to be at its own cost, and the 

Authority may have to compensate the PPP Co for any mistakes it makes while stepped in. Also, the 

performance monitoring system may lay out a path which can lead to termination for extreme or continued 

below standard performance.

Where either party requests a change in the terms and conditions of contract during the life of the agreement 

the National Development Finance Agency, as the State Authority’s financial advisor should be consulted in 

regard to the renegotiation of the performance regime and its financial implications. 

The State Authority should convert the performance criteria in the contract into financial measures for 

monitoring purposes and supply these measures to those who are managing the contract.  A shortfall in 

performance may result in a financial implication for the PPP Co.

Departments / State Authorities should have in place procedures for calculating payments due to the PPP 

Company and ensure that any changes which may have an impact on the calculation are fully carried forward 

into future payments.

SOPC3 GUIDANCE
SoPC3 provided the following commentary in relation to the issue of monitoring performance:

8.5 SURVEYS

8.5.1 Particularly where the Authority will take back the Assets at the end of the Contract, maintenance 
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obligations need to be monitored (other than through the performance monitoring system – see Section 
9.3 [of the SoPC3 Guidance] (Monitoring)) and a mechanism needs to be agreed whereby this can be 
done in as non-intrusive a manner as possible.

9.3 MONITORING 

9.3.1 There must be a mechanism under the Contract which enables the Authority to monitor the Contractor’s 
performance against the outputs specified by the Authority under the Contract so that the performance 
measurement system can operate effectively.

9.3.2 The monitoring requirement should be set out in the ITN1 and a full methodology included in the bid. 
The methodology will normally include a substantial element of monitoring by the Contractor, subject to 
periodic Authority audits2. Additional Authority monitoring will also take place on an exceptional basis, 
for example, teachers or medical staff identifying and reporting performance failures. The reports relied 
upon will be key to the management of the Contract, and to the payment mechanisms, and should be 
specifically tailored to meet these requirements.

9.3.3 Monitoring involves the collection and evaluation of data that should be objective, relevant and 
quantifiable and agreed with the Contractor. There should be a clear connection between the data 
collected, the quality of the service delivered, unavailability and the financial penalties for poor 
performance. 

9.4 COMMENCEMENT OF PERFORMANCE MONITORING

9.4.1 The Contract must specify whether the performance regime applies in full from the Service 
Commencement Date. In some projects, such as prisons, it is recognised that problems are inevitable 
in the settling in period, and the Contractor can be afforded a degree of flexibility. In other projects such 
as roads (where the safety element is crucial), it is essential that the Contractor ensures there are no 
settling in problems, and the Authority requires the full performance regime from day one, even if the 
road is opened in phases.

9.4.2 One approach which gives flexibility in the settling in period is to allow the Contractor to accrue a higher 
number of performance points during that period before financial penalties are triggered than is allowed 
during the remainder of the Contract. Some Contracts (e.g. where the Service involves a relocation 
from existing facilities into new facilities) have alternatively made successful use of a regime where the 
Contractors are allowed a 3 to 6 month settling in period. During this time, monitoring takes place, but 
any financial deductions imposed on the Contractor for poor performance are set at a lower level than is 
the case once operations are fully established (but, in such cases, this does not affect the Authority’s 
rights to terminate for Contractor Default). A third approach is to award performance points at the 
normal Contractual rate so that the Authority only pays for the services which it receives but to apply a 
more lenient mechanism in counting the points which trigger the right to terminate for Contractor 
Default.

9.6 WHO DOES THE MONITORING

9.6.1 A key issue to be resolved is who will do the monitoring – the Authority, the Contractor, a partnership 
between the two or a third party.

9.6.2 Monitoring should occur at three levels:

• a systematic monitoring by the Contractor through a quality management system measuring 
performances (see Section 3.5 [of the SoPC3 Guidance] (Quality Management Systems));

• a review of the quality management system of the Contractor by the Authority with certain planned 
and random spot checks (with an ability to increase monitoring on repeated failure or poor 
performance) (see Section 9.9.2); and

  
1

Including an indication of who should bear the costs associated with performance monitoring (see Section 9.7 [below] (Who 
pays for the monitoring?)).
2

See Section 9.6.3 [below] (Who does the Monitoring)?
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• the ability for users to report failures (e.g. doctors, teachers and service personnel).

• A failure to agree such a system can cause difficulties, particularly if disputes arise on the issue of 
whether a payment is due.

9.6.3 Monitoring is ultimately the responsibility of the Authority but in many cases it requires the use of 
information that can only be gathered with co-operation from the Contractor. This will usually be dealt 
with as part of the quality management systems run by the Contractor (see Section 3.5 [of the SoPC3 
Guidance] (Quality Management Systems)). Mechanisms must be in place to ensure the Contractor 
provides data accurately. One option allows the Authority to have unrestricted access to the data 
collected via a remote terminal. The right approach depends on the particular project but will always call 
for co-operation between the parties as benefits will accrue to the Contractor as well as the Authority. 
Where a Contractor is providing the information, the Authority should obtain a right of audit to verify the 
information.

9.6.4 The Authority must ensure that sufficient resources and people with the right level of experience are 
available to manage and monitor the Contract. Some projects arrange for joint training and 
development of Authority and Contractor staff to encourage partnership.

9.7       WHO PAYS FOR THE MONITORING?

9.7.1 Monitoring arrangements impose obligations on the Contractor and may cause the Contractor natural 
concern about any exposure to onerous obligations. It is therefore sensible for each party to bear its 
own costs of monitoring and this should reassure the Contractor that the Authority will not act with too 
heavy a hand and avoid any possible conflict of interest.

9.7.2 The Authority should ensure that the monitoring arrangements are proportional to the consequences of 
service failure. This will ensure that where it is possible to have a less onerous system it will be in all 
parties’ interests to do so. Equally, where the consequences of failure are severe, for example hygiene 
in an operating theatre, then a rigorous monitoring system should be specified.

[…]

9.10 REPORTING THE RESULTS OF PERFORMANCE MONITORING

9.10.1 The Contract will need to specify the way in which information regarding performance is reported.    

Wherever possible, monitoring should allow co-ordination of report production in a way that avoids 
duplication of effort and all parties (including the Senior Lenders) should consider carefully what is 
needed. The key issues which have to be considered are:

• what reports are required by whom? How frequently? Are different reports required by different 
people in the organisation, e.g. contract manager, chief executive?

• is there to be a standard monitoring form or an IT compatible format to present results?
• how soon after a monitoring period is the report to be received?
• how often are meetings required between the Authority and the Contractor? 
• Who is required to attend from the Contractor?

As further discussed in Section 23.6 [of the SoPC3 Guidance] (Damages Claims), performance points 
imposed in respect of a specific failure should be the Authority’s exclusive remedy in respect of that 
failure (except to the extent that any termination rights depend on levels of accrued points).
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CORE CONTRACT DRAFTING

11.        MONITORING OF PERFORMANCE

11.1 PPP Co Monitoring

(a) The PPP Co shall monitor its performance in the delivery of the Operations in accordance with 
the procedure determined under Part 9 of [Clause 11 – Schedule] (Payment Mechanism) and 
provide the Authority upon reasonable notice full access to all records, documents, systems 
and similar which the PPP Co uses to monitor the Operations.

(b) The PPP Co shall perform its monitoring obligations under this Clause 11.1 (PPP Co 
Monitoring) so as to facilitate the proper application of [Clause 11 – Schedule] (Payment 
Mechanism).

11.2 Authority Monitoring

(a) In accordance with Part 9 of [Clause 11 – Schedule] (Payment Mechanism) the Authority may 
elect, at its own cost, to undertake its own performance monitoring (consistent with Good 
Industry Practice)  at any stage during the Contract Period for any purpose including in order 
to ensure that the Operations are being provided in accordance with this Agreement. The PPP 
Co will use its reasonable endeavours to assist the Authority in such an exercise. The 
Authority shall be entitled to notify the PPP Co of the outcome of the performance monitoring 
exercise, and the PPP Co shall have due regard to the Authority’s comments in relation to the 
future provision of the Operations.

(b) Rights of Access

Without prejudice to the provisions of Clause 10.8 (Access):

(i) The Authority or a representative of the Authority may enter upon any property used 
by the PPP Co to perform the Operations, to inspect the construction, operation and 
maintenance of the Project and to monitor compliance by the PPP Co with its 
obligations.

(ii) Subject to the rights of third parties and on giving reasonable notice where 
appropriate, the Authority and a representative of the Authority may at all times enter 
upon any property used by the PPP Co as training or workshop facilities and places 
where work is being prepared or materials being obtained for the Project.

(iii) The PPP Co shall procure that satisfactory facilities are made available to the 
Authority and any representative of the Authority and that reasonable assistance is 
given for the purposes of paragraphs (i) and (ii) above, subject to the PPP Co’s, the 
Contractor’s and the Operator’s construction or operational requirements not being 
adversely affected and to reimbursement of any reasonable costs or expenses of the 
PPP Co.

(iv) The Authority and its representative shall at all times comply with any health and 
safety requirements and Good Industry Practice when exercising its rights under this 
Clause.

(v) If the Authority or its representative causes material damage to any asset in 
exercising its right under this Clause, then the Authority shall be liable to the PPP Co 
for the reasonable costs solely and directly caused by such damage.

11.3 Persistent Breach

(a) If a breach has occurred more than [●] times in any [●] month period, then the Authority may 
serve a notice on the PPP Co:
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(i) stating that it is a Persistent Breach Notice;

(ii) giving reasonable details of the breach; and

(iii) stating that such breach is a breach which, if it recurs frequently or continues, may 
result in a termination of this Agreement.

(b) If following service of such Persistent Breach Notice, the breach has continued beyond [●] 
([●]) days or [●]  more times within the [●] ([●]) month period after the date of service, then the 
Authority may serve another notice on the PPP Co:

(i) specifying that it is a Final Persistent Breach Notice;

(ii) stating that the breach specified has been the subject of a Persistent Breach Notice 
served within the [●] ([●]) month period prior to the date of service of the Final 
Persistent Breach Notice; and

(iii) stating that if such failure continues for a further [●] days or recurs [•] or more times 
within the [•] ([•]) month period after the date of service of the Final Persistent Breach 
Notice, a Persistent Breach shall have occurred and the Agreement may be 
terminated in accordance with Clause 49 (PPP Co Default Termination).

(c) A Persistent Breach Notice may not be served in respect of any breach in respect of which a 
separate Persistent Breach Notice has already been served until a period of [•] ([•]) months 
has elapsed since the date of service of the previous Persistent Breach Notice or Final 
Persistent Breach Notice.  

(d) Where a Persistent Breach has occurred which is irremediable, it is agreed and acknowledged 
that a further Persistent Breach Notice shall not be served in respect of the failure to remedy 
the original Persistent Breach.

(e) For the avoidance of doubt, a Persistent Breach Notice shall not be served in respect of any 
breach which arises solely and directly as a result of a breach by the Authority of its 
obligations under this Agreement.  

11.4 Warning Notices

(a) Without prejudice to any other right or remedy available to the Authority, if at any time:

(i) the PPP Co is in material breach of it obligations under this Agreement;

(ii) the PPP Co has been awarded a total of [•] or more Performance Points in any [●]  
([●]) month period; or  

(iii) the PPP Co has been awarded a total of [●] or more Performance Points in any [●]
([●])year period; or

(iv) there is any criminal conviction of the PPP Co or its Staff for a breach of health and 
safety in relation to the Project; or

(v) the total Deductions for any Payment Period amount to more than [●]% of the Monthly 
Unitary Charge for that Payment Period; or

(vi) in any [●] Payment Periods in any [●] consecutive Payment Periods, the Authority has 
been entitled to reduce, through Deductions the amount of the Monthly Unitary 
Charge by more than [●]  in each of such three Payment Periods.

then the Authority’s Representative may give notice (a “Warning Notice”) to the PPP Co (with 
a copy to the Senior Credit Providers’ Agent) setting out in general terms the matter or 



DBFOM Contract Clause 11: Monitoring Performance  M-1457906-3
Public Sector Version

6

matters giving rise to such notice and containing a reminder to the PPP Co of the implications 
of such notice.  Any such notice shall state that it is a “Warning Notice” and shall be signed by 
or on behalf of the Authority. The Authority’s Representative shall not be entitled to serve 
either:

(i) more than [●] Warning Notice(s) in any [●] ([●]) Payment Period; or 

(ii) a Warning Notice in respect of the same event in any [●] consecutive months,

provided that the PPP Co demonstrates to the Authority that it has taken all reasonable steps 
to remedy the cause of action which resulted in the service of a Warning Notice.  

(b) The Authority shall not be entitled to issue a Warning Notice pursuant to Clause 11.4(a) 
(Warning Notices) unless the Authority has issued a prior written notice (an “Advisory Notice”) 
to the PPP Co (with a copy to the Senior Credit Providers’ Agent) which shall include:

(i) a reasonable level of detail in respect of the act giving rise to the breach by the PPP 
Co; and

(ii) a warning that if the effects of such breach are not remedied within a period Approved 
by the Authority (subject to such breach being remediable) and if the said act occurs 
again within the period commencing on the date which is the later of: 

(1) [●] ([●]) Working Days after the date of the Advisory Notice; and

(2) the last day of the remedy period specified by the Authority applicable 
to the relevant breach,

and ending [●] ([●]) months thereafter that a breach capable of giving rise to a 
Warning Notice will be deemed to have occurred.

(c) In determining the total number of Performance Points awarded:

(i) in any [●] year period, for the purposes of issuing a Warning Notice under Clause 
11.4(a)(ii) the [●] Performance Points in respect of which any previous Warning 
Notice was issued thereunder shall not be counted for the purpose of issuing any 
subsequent Warning Notice thereunder; and

(ii) in any [●] year period, for the purpose of issuing a Warning Notice under Clause 
11.4(a)(iii), the [●] Performance Points in respect of which any previous Warning 
Notice was issued thereunder shall not be counted for the purposes of issuing any 
subsequent Warning Notice thereunder.

11.5 Increased Monitoring

In the event of the PPP Co either:

(a) being awarded a total of [●] or more Performance Points in any [●] ([●]) year period; or

(b) receiving [●] or more Warning Notices,

the Authority’s Representative may (without prejudice to any other right or remedy available to the 
Authority) require increased monitoring of the PPP Co, at the reasonable cost in such circumstances 
of the PPP Co, until such time as the PPP Co shall have demonstrated to the reasonable satisfaction 
of the Authority’s Representative that it will perform and is capable of performing its obligations and 
attaining the required levels of performance under this Agreement.
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11.6 Step-In Rights

(a) Without prejudice to Part 5 (Service Performance) of [Clause 39 – Schedule] (Payment 
Mechanism) and the remainder of this Clause 11.6 (Step-In Rights), if at any time following the 
Services Commencement Date:

(i) the PPP Co fails to remedy any Persistent Breach; 

(ii) the PPP Co fails to take reasonable steps to remedy any cause or action which 
resulted in the service of a Warning Notice; or 

(iii) a PPP Co Event of Default occurs, which, of itself, is due to a material breach by the 
PPP Co of the Services or such breach occurs after the occurrence of an Event of 
Default, 

then the Authority may (without prejudice to any other right or remedy available to it) itself take 
such steps (consistent with Good Industry Practice) as necessary to remedy such failure or 
breach and/or engage others to take such steps (consistent with Good Industry Practice).  
PPP Co shall give all reasonable assistance to the Authority when the Authority is taking such 
steps and the provisions of Clause 11.6(c) shall apply.

(b) Notwithstanding any other provision of this Agreement and without prejudice to any other right 
or remedy of the Authority, upon the occurrence of any of the following:

(i) the Authority considers that a breach or failure to perform by the PPP Co of an 
obligation under this Agreement may create an immediate and serious threat to public 
safety or property or to the environment; or

(ii) it appears to the Authority (acting reasonably) necessary or expedient in the interests 
of public safety,

the Authority may give notice at any time (including during a Remedy Period in respect of a 
breach or failure to perform) requiring the PPP Co forthwith to take such steps as the 
Authority considers (acting reasonably) necessary or expedient to mitigate or preclude such 
state of affairs provided that if the Authority has given such notice pursuant to Clause 
11.6(b)(ii), and the Authority subsequently agrees, or it is subsequently determined in 
accordance with the Disputes Resolution Procedure, that the Authority was not entitled to do 
so or that such steps constitute a Variation then the provisions of paragraph 1 of [Clause 34 –
Schedule A] (Variations) shall apply as if such Variation had been an Authority Change.  In 
the event that the PPP Co shall fail to take such steps as the Authority may think necessary 
and within such time as the Authority shall think fit, then the Authority may take such steps 
itself or engage others to take such steps, and the provisions of Clause 11.6(c) shall apply.

(c) Without prejudice to the generality of Clause 47.1 (PPP Co’s Indemnities), the PPP Co shall 
indemnify the Authority for all reasonable and proper costs and expenses incurred by it in 
taking the steps or engaging others to take the steps referred to in:

(i) Clause 11.6(a); or 

(ii) Clause 11.6(b)(i); or

(iii) Clause 11.6(b)(ii) where the PPP Co is in breach of its obligations under this 
Agreement in relation to the circumstances contemplated by Clause 11.6(b)(ii).

(including, in each case, without limitation, the relevant administrative costs and expenses 
incurred by the Authority in taking such steps or engaging others to take such steps) provided 
however that the Authority shall not be entitled to claim under both this Clause 11.6(c) and 
Clause 47.1 (PPP Co’s Indemnities) for costs and expenses contemplated by this Clause 
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11.6(c),

(d) Where the Authority exercises its rights under Clause 11.6(b) in relation to the circumstances 
contemplated by Clause 11.6(b)(ii) and the PPP Co is not in breach of its obligations under 
this Agreement in relation to such circumstances:

(i) the PPP Co shall pay to the Authority an amount equal to the saving realised by it or 
the expenditure that was not incurred by it by reason of the Authority exercising its 
rights under Clause 11.6(b).

(ii) [NOT USED]

(iii) in respect of a period in which the Authority exercises its rights under Clause 11.6(b) 
and provided the PPP Co provides the Authority with reasonable assistance, the 
Unitary Charge due from the Authority to the PPP Co shall equal the amount the PPP 
Co would receive if it were satisfying all its obligations and providing the Operations 
affected in full over that period; and

(iv) the Authority shall be responsible to the PPP Co for those costs reasonably and 
properly incurred in rectifying any property damage caused by the Authority in 
exercising its rights under Clause 11.6(b). 

(e) [NOT USED]

(f) In the event that the Authority exercises its rights under Clause 11.6 (a) or (b) (the “Step-In 
Rights”), then for so long as and to the extent that the exercise by the Authority of the Step-In 
Rights directly prevents the PPP Co from complying with any of its obligations under this 
Agreement, then:

(i) no award of Performance Points shall be made against the PPP Co in respect of its 
failure to comply with any such obligations; 

(ii) no Deductions shall be made in respect of PPP Co’s failure to comply with any such 
obligations; and

(iii) the Authority shall have no entitlement to terminate the Agreement as a consequence 
of the PPP Co’s failure to comply with any such obligations.

(g) Following the remedy (or partial remedy) by the Authority (or any third party engaged by the 
Authority for the purpose) of any failure to perform or breach pursuant to Clause 11.6(a),  or 
upon the circumstances specified in Clause 11.6(b) ceasing to apply, the Authority shall (or 
procure that any third party engaged to take such steps shall) so notify the PPP Co as soon as 
is practicable thereafter, and following such notification the PPP Co shall forthwith resume 
performance of those obligations (or such part of those obligations as have been remedied) in 
respect of which the Authority has exercised the Step-In Rights. For the avoidance of doubt, 
the Authority shall thereupon resume its entitlement to award Performance Points and/or 
make Performance Deductions and/or Availability Deductions and/or to terminate this 
Agreement for failure by the PPP Co to perform the obligations that were the subject of the 
Step-In Rights.

11.7 Removal of Personnel

The Authority’s Representative may require the PPP Co to remove forthwith from the Site [or the Off-
Site Areas] any person who, in the opinion of the Authority’s Representative, misconducts himself or is 
incompetent or negligent in the proper performance of its duties, or whose presence on the Site [or the 
Off-Site Areas] is otherwise considered by the Authority’s Representative to be undesirable, and such 
person shall not be again allowed upon the Site [or the Off-Site Areas] without the consent of the 
Authority’s Representative.
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KEY DEFINITIONS – USED IN CLAUSE 11 CORE CONTRACT DRAFTING

“Emergency” means any incident at or around the [Project Facility] that renders the [Project Facility] or part of 
the Project Facility unsafe or in need of protection in order to render it safe or that requires action to protect any 
User, member of the public, Relevant Authority, Relevant Person or Interested Party and requires the PPP Co 
to respond in accordance with the User Requirements.  An Emergency shall commence on the occurrence of 
such a qualifying incident and shall cease immediately when the [Project Facility] has been rendered safe for 
Users, member of the public, Relevant Authority, Relevant Person or Interested Party notwithstanding that 
temporary safety measures are in place and that further actions may require to be executed by the PPP Co to 
effect consequential repairs.

“Urgent” means any occurrence or state of affairs which, if allowed to continue, is likely to present a serious 
threat of danger to life, or personal injury or damage to the [Project Facility] or any part thereof.

“Persistent Breach” means a breach during the Operational Period (other than any breach for which 
Performance Points could have been awarded and/or Deductions could have been made) which has continued 
or recurred [•] ([•]) or more times within [•] ([•]) months after the date on which a Final Persistent Breach Notice 
referred to in Clause 11.3 (Persistent Breach) is served on the PPP Co in respect of the same breach.

ADDITIONAL CORE CONTRACT DRAFTING

[CLAUSE 11 – SCHEDULE]

PART 9

PAYMENT MECHANISM

Monitoring and Reporting

General Monitoring and Reporting Obligations

1 The PPP Co shall, for the [Project Facility]:

1.1.  monitor the performance of each of the Services or procure that each of the Services is so 
monitored against the Schedule [•] (O&M Requirements) of this Agreement;

1.2.  maintain records in connection with any breaches of the Availability Standards, any breaches of 
the Performance Parameters and any Availability Failures and Performance Failures occurring in 
the Project Facility; and

1.3.  provide the information for the Performance and Payment Report to the Authority in respect of 
each Payment Period, containing the results of its monitoring of the provision of the Services in 
respect of that Payment Period.

2. The general principle underlying the monitoring system is one of self monitoring by the PPP Co 
together with the right for the Authority, without prejudice to the PPP Co’s general obligation to monitor, 
to carry out its own monitoring in accordance with paragraphs 36 to 38 hereof, if and when it requires, 
in order to evaluate the PPP Co’s monitoring and its attainment of the standards required of it in the 
Schedule [•] (O&M Requirements) of this Agreement.

Performance Monitoring

3. The parties shall in respect of each of the Services, no later than [•]([•]) Working Days prior to the 
Services Commencement Date, agree a detailed monitoring and reporting procedure which shall:
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3.1. comply in all material respects with this Part 9 of [Clause 11 - Schedule]; and

3.2. be based on methods and recording frequencies to be agreed.

4. The parties shall meet at regular intervals (and at least monthly) to discuss any breaches of the 
Availability Standards, breaches of the Performance Parameters, Performance Failures and Availability 
Failures occurring in the previous Payment Period to amend (if agreed) the monitoring and reporting 
procedures and to decide on any other matters relating to monitoring and reporting of the Services.

5. The PPP Co shall monitor its performance in providing the Services by reviewing all available 
information and records and preparing the Performance and Payment Reports. The PPP Co shall 
prepare such Performance and Payment Reports in good faith and in accordance with paragraph 2 of 
[Clause 23 - Schedule] (Reports & Records) of this Agreement and Good Industry Practice.  Where 
and when required, the PPP Co shall ensure that different areas of the Project Facility are inspected at 
different times during each Payment Period, provided that the Authority shall be entitled to request that 
particular areas of the Project Facility are to be inspected in the next following Payment Period.

Records and Possession of Information

6. The PPP Co shall provide the Authority on a regular basis with up to date organisation charts. The 
Authority shall be notified as soon as reasonably possible of any amendment to an organisation chart 
supplied to it.

7. The PPP Co shall procure that each PPP Co Related Party keeps evidence of all relevant training and 
instruction of its employees together with relevant certificates and qualifications, and copies of the 
same shall be made available for inspection to the Authority on request.

8. The PPP Co shall keep a record of all accidents or incidents occurring to or witnessed by any 
employee of the PPP Co or any PPP Co Related Party (“Accident Report” as per paragraph 2.1.5 of 
[Clause 23 - Schedule] (Reports and Records) of this Agreement and shall as soon as possible 
following a request by the Authority provide a copy to the Authority.

9. The PPP Co shall, and shall use best endeavours to procure that each PPP Co Related Party shall, 
take part in any quality group or committee or other forum set up by the Authority whose task it is to 
enhance the quality of any of the Services provided within the Project Facility or to deal with related 
health and safety issues.  The PPP Co shall, and shall use best endeavours to procure that each PPP 
Co Related Party shall, co-operate with such persons and committees and, wherever possible and 
practicable, take into account the suggestions and directions of such persons or Committee.

Monitoring Methodologies

10. For the purposes of this Part 9 of [Clause 11 - Schedule] the following methods of monitoring 
procedures shall be adopted:

10.1. Physical measurement:  that is the measurement of quantitative elements within individual 
specification standards which will include, amongst other things, time, temperature, quality, 
quantity, noise and vibration levels and bacterial contamination;

10.2. Inspection: that is physical inspections of operational activities to determine the quality of 
performance of the Services and whereby aspects of the Services shall be marked against the 
Schedule [•] (O&M Requirements) of this Agreement.  All criteria and scoring shall be 
objective;

10.3. Logged Failure Time and Logged Remedy Time:  that is the time when the Authority makes the 
request to the time when the PPP Co attends to the incident;

10.4. User feedback:
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10.4.1 Complaints: that is providing a system pursuant to which the Authority and service 
users can make complaints or compliments. The Authority shall inform the PPP 
Co in writing of any complaints made concerning the provision of the Services 
from any relevant person.  The PPP Co shall report to the Authority each Payment 
Period; and

10.4.2 Service user interview: that is direct contact with users of the Services through 
face to face or telephone interview to determine their perception rating of service 
quality; 

10.4.3 Customer Satisfaction Surveys: the PPP Co shall be required to undertake 
Customer Satisfaction Surveys in accordance with the provisions set out in 
paragraphs 29 to 34 of this Part 9 of [Clause 11 - Schedule].

Helpdesk

11. Pursuant to paragraph [•] of Schedule [•] (O&M Requirements) of this Agreement, the PPP Co shall 
provide a Helpdesk facility which shall:

11.1. retain a current copy of, update and manage the asset register;

11.2. retain a current copy of, update and manage the Planned Preventative Maintenance 
programme;

11.3. record and manage all queries, notifications and complaints made by the Authority or any user 
of the Services;

11.4. record time and details of any failure to meet the Availability Standards and/or Performance 
Parameters; and

11.5. record time and details of the Remedy of any failure to meet the Availability Standards and/or 
Performance Parameters.

Reporting

12. The PPP Co shall procure that the PPP Co’s Representative prepares and delivers to the Authority 
Representative the following documents:

12.1. a monthly performance review which shall identify the PPP Co’s Related Parties’ performance 
against each Performance Parameter in the Schedule [•] (O&M Requirements) of this 
Agreement such document to be within the Performance and Payment Report; and

12.2. a Performance and Payment Report in the form set out in Paragraph 14 below.

13. The PPP Co shall keep proper records and retain documents relating to the monitoring of the Services 
and keep a record of Logged Failure Times and Logged Remedy Times in respect of all notifications of 
breaches of Availability Standards, breaches of Performance Parameters, Availability Failures and 
Performance Failures.  The Authority shall at all reasonable times and with prior written notice have 
access to and the right to reproduce such records and documents for the purpose of auditing the 
monitoring of Services and co-ordinate such action as is necessary to rectify such breaches of 
Availability Standards, breaches of Performance Parameters, Availability Failures and Performance 
Failures.

Performance and Payment Report

14. The PPP Co shall deliver to the Authority a Performance and Payment Report which shall as a 
minimum include:

14.1. the information recorded or logged by the Helpdesk pursuant to the Schedule [•] (O&M 
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Requirements) of this Agreement and include the Logged Failure Time and Logged Remedy 
Time for each breach of the Availability Standards, breach of the Performance Parameters, 
Availability Failures and Performance Failures;

14.2. a summary of the overall performance of the Services in the Project Facility;

14.3. a breakdown of the performance of the Services, service by service;

14.4. graphs showing trends in the performance of the Services detailed in Paragraphs 14.2 and 
14.3 for the relevant Payment Period and over the preceding [•] Payment Periods thereafter;

14.5. details of all monitoring of the performance of the Services pursuant to Paragraph 10  of this 
Part 9 of [Clause 11 - Schedule] or any of them undertaken or to be undertaken by or on 
behalf of the PPP Co and/or the Operator including when they were undertaken or are to be 
undertaken, by whom and the results of them;

14.6. where there have been deficiencies in the performance of the Services or any of them, details 
of the corrective actions taken or to be taken, by the PPP Co and/or the Operator to remedy 
the same.

14.7. details of training undertaken or to be undertaken and a summary of any employment issues;

14.8. record all accidents and health and safety incidents occurring to or witnessed by the Operator 
or the PPP Co;

14.9. a summary of any changes agreed between the Parties pursuant to Clause 35 (Change in 
Law) which affect the Services;

14.10. such other information as the Authority may reasonably require as part of a monthly report.

Monitoring of Performance parameters

15. The monitoring and reporting procedures set out in or derived under this Part 9 of [Clause 11 -
Schedule] shall constitute the mechanism by which attainment of the standards of performance 
required for each of the Services is measured.

16. The Performance Parameters shall be monitored by methods and at frequencies that are to be agreed.

Notification of Breach of Availability Standards and/or Performance parameters

17. If either party believes that a breach of an Availability Standard and/or of a Performance Parameter has 
occurred it shall inform the Helpdesk immediately of the breach of an Availability Standard and/or of a 
Performance Parameter and the areas that are affected by the breach of an Availability Standard 
and/or Performance Parameter.

18. When the PPP Co has rectified the breach of an Availability Standard and/or of a Performance
Parameter it shall immediately inform the Helpdesk and such time shall be logged as the Logged 
Remedy Time and the Helpdesk shall promptly notify the Project Facility Representative of such 
Remedy.

19. If the Authority disputes whether any breach of an Availability Standard and/or of a Performance 
Parameter has been remedied, the matter shall be resolved in accordance with the Disputes 
Resolution Procedure.

Notice of Unavailability

20. The monitoring and reporting procedure set out in this Part 9 of [Clause 11 - Schedule] and the 
Schedule [•] (O&M Requirements) of this Agreement shall constitute the mechanism by which a 
record of Unavailability is maintained.
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21. The procedure for declaring Unavailability of the Project Facility shall be that set out in Paragraphs 22
to 24.

Notification of Unavailability

22. If the Authority believes that a breach of an Availability Standard has occurred in relation to an 
Availability Area or Area(s) (as applicable) then the Authority shall, as soon as reasonably practicable 
thereafter, give notice to the Helpdesk (an “Authority Unavailability Notice”), and provide the following 
information:

22.1. the Availability Area(s) where the Authority considers a breach of the Availability Standard has 
occurred;

22.2. the time (or estimated time) at which the breach of the Availability Standard started; and

22.3. the reasons why the Authority believes the Availability Area is failing to meet the Availability 
Standards.

23. If the PPP Co determines that a breach of the Availability Standard(s) has occurred in relation to an 
Availability Area or Area(s) (as applicable) prior to the provision of the Authority Unavailability Notice, 
the PPP Co shall immediately serve a notice on the Authority (the “PPP Co Unavailability Notice”), 
which shall contain the information referred to in Paragraphs 22.1 to 22.3. 

24. The Authority Unavailability Notice or, as the case may be, the PPP Co Unavailability Notice shall be 
given to the Helpdesk and the Authority (where applicable) as expeditiously as practicable in any of the 
following forms:

24.1. in any reasonable written form;

24.2. orally provided that basic written confirmation thereof is given before the end of the next 
Working Day; or

24.3. such electronic method of transmission as may have been previously agreed between the 
Parties.

Response to Notification of Unavailability

25. The PPP Co shall promptly investigate the facts and as soon as practicable thereafter respond to the 
Authority notifying it of the following:

25.1. whether or not it agrees with the notification of the Authority given in accordance with 
paragraph 22 and, if not, the issues of disagreement;

25.2. if the breach of the Availability Standard(s) is agreed, the steps that the PPP Co will take to 
ensure that the Availability Area meets the Availability Standards;

25.3. the time it is expected to take before the Availability Area(s) will start to meet the Availability 
Standard(s); and

25.4. details of any suitable alternative provision (if any) proposed at that time by the PPP Co.

26. The Authority and the PPP Co shall offer each other all reasonable co-operation with a view to 
minimising the period of time during which an Availability Area fails to meet the Availability Standard(s).

27. When the PPP Co has remedied the cause of the breach of the Availability Standard(s) in the relevant 
Availability Area(s), it shall immediately inform the Helpdesk and such time shall be logged as the 
Logged Remedy Time and the Helpdesk shall promptly notify the Project Facility Representative of 
such Remedy.
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28. If the Authority disputes whether any breach of an Availability Standard has been remedied, the matter 
shall be resolved in accordance with the Dispute Resolution Procedure.

Customer Satisfaction Failures

29. A Customer Satisfaction Failure shall be deemed to have occurred if the PPP Co fails to achieve the 
Expected Satisfaction Index as established by the Benchmark Survey.  A Customer Satisfaction Failure 
shall give rise to a Customer Satisfaction Deduction determined in accordance with the provisions of 
Part 6 of [Clause 39 – Schedule].

30. Customer Satisfaction shall be measured for the first time at the end of the [•] Contract Year using the 
Benchmark Survey and for the avoidance of doubt no Customer Satisfaction Deduction shall apply to 
the Unitary Charge at the end of the [•] or [•] Contract Years.

31. The Benchmark Survey shall establish the Expected Satisfaction Index for each subsequent Contract 
Year.  Thereafter customer satisfaction shall be measured annually and the Customer Satisfaction 
Deduction deducted from the Unitary Charge for the relevant Contract Year.

32. An Independent Surveyor appointed by the Authority during the first Contract Year shall carry out the 
Benchmark Survey and all subsequent Customer Satisfaction Surveys.  The Independent Surveyor so
appointed shall measure customer satisfaction at a Service level on an annual basis.   The Authority 
will meet the cost of the work of the Independent Surveyor. The Authority shall appoint a new 
Independent Surveyor in the event of insolvency with regard to the original Independent Surveyor. 

33. The results of the Benchmark Survey will determine the Customer Satisfaction Deduction Factor (in 
percentage terms between 0%-100%) for use in the calculation of the Customer Satisfaction Deduction 
in paragraph 3 of Part 6 of [Clause 39 – Schedule].    

34. The Authority and the PPP Co shall each have the option to review and where necessary adjust the 
Expected Satisfaction Index once during the term of this Agreement.  Where the Authority and the PPP 
Co are unable to agree the adjusted Expected Satisfaction Index, the matter shall be referred for 
determination under the Dispute Resolution Procedure.

35. For the avoidance of doubt, the Expected Satisfaction Index as established through the Benchmark 
Survey shall continue to apply until such time as an adjustment to the Expected Satisfaction Index is 
agreed by the Authority and the PPP Co or determined in accordance with the Dispute Resolution 
Procedure.  

Authority Monitoring

36. The Authority (acting by itself or through the appointment of a nominated sub-PPP Co) may, at its own 
expense, carry out such monitoring and/or audit of the Services and the PPP Co’s and/or the PPP Co’s 
Representative monitoring (including through the use of joint monitoring) and quality assurance 
procedures as it may from time to time require.

37. The Authority may, in its absolute discretion, attend with the PPP Co whilst the PPP Co is carrying out 
its own monitoring and jointly monitor any aspect of the Services.

38.      The Authority shall, on the PPP Co’s reasonable request, on reasonable notice, and at the PPP Co’s 
cost, attend and jointly monitor any aspect of any Service where the PPP Co believes that so to do 
would enhance the delivery or monitoring of the Service.
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NRA MODEL CONTRACT DRAFTING

MONITORING OF PERFORMANCE

Comment:  The matching provision of the NRA Model Contract differs from the Core Contract, as it 
relies on performance points rather than payment deductions, since in toll road contracts 
most of the PPP Co’s money comes from collecting tolls, not from the Authority.  When 
performance points are awarded a remedy period is set.  Under the NRA Model Contract 
the breaches that can lead to performance points are categorised as “A” and “B”.  For 
“A” breaches, the PPP Co gets 25% of the points immediately and the other 75% if it has 
not fixed the problem by the end of the remedy period.  For “B” breaches, there are no 
points if the problem is fixed within the remedy period.  Performance points can be 
allocated for breaches during the construction period, as well as for poor service.

[•].1  Notification

(a) The PPP Co shall notify the Authority’s Representative of the occurrence of any circumstance 
specified in Schedule [•] (Performance Points) and/or any breach of its obligations under this 
Agreement as soon as reasonably practicable after it becomes aware of such circumstance or 
breach but in any case within 5 (five) Working Days of such circumstance or breach becoming 
apparent to the PPP Co.  The PPP Co shall be required to remedy such matter within the 
applicable Remedy Period (which, for these purposes, shall be deemed to start upon the PPP 
Co becoming aware of the occurrence of such breach or circumstance specified in Schedule [•]
(Performance Points)).

(b) Without prejudice to the other provisions of this Agreement, if:

(i) at any time the Authority’s Representative acting reasonably is of the opinion that the PPP 
Co has failed to perform and/or has breached any of its obligations under this Agreement 
relating to the Design, Construction or Operations and which are not subject to an Event of 
Default (excluding paragraph [•] of Schedule [•] (Events of Default)) (whether such failure 
to perform or breach is specified in Schedule [•] (Performance Points) or not); and

(ii) the PPP Co has not notified the Authority’s Representative of such failure or breach in 
accordance with Clause [•].1(a) [above].

the Authority’s Representative may serve a notice on the PPP Co requiring the PPP Co (at its 
own cost and expense) to remedy such breach or failure to perform (and any damage resulting 
from such breach or failure to perform) within the applicable Remedy Period.

[•].2      Performance Points

(a) If at any time:

(i) any Report indicates or the Authority’s Representative is notified or otherwise becomes 
aware of a breach of obligations by the PPP Co or that the level of performance provided 
by the PPP Co has failed to comply with any of the requirements of this Agreement; or

(ii) the Authority’s Representative serves a notice under Clause [•].1(b) (Notification) [above],

then (without prejudice to any other right or remedy available to the Authority) points (herein called 
Performance Points) determined in accordance with the table set out in Schedule 16 
(Performance Points) or this Clause [•] may be allocated by the Authority’s Representative to the 
PPP Co.  the Authority’s Representative shall notify the PPP Co in writing of any such allocation 
and where Clause [•].4 (Increased Monitoring) [below] applies, any such allocation shall be 
confirmed and/or counter-signed by a senior representative of the Authority (being the PPP 
Manager (or the holder of any successor or replacement office) or any person senior to him in the 
Authority).
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The Authority’s Representative shall not be entitled to award Performance Points under more than 
one category listed in Schedule [•] (Performance Points) in respect of any particular circumstance 
which is a breach of obligation or failure to comply.

For the avoidance of doubt (and without prejudice to Clause [•].2(b) [below]) the number of points 
set out in Schedule [•] (Performance Points) in respect of any particular breach of obligation or 
failure to perform is the maximum number of Performance Points which may be allocated in 
respect of such breach of obligation or failure to perform and the Authority’s Representative may 
award a lesser number of Performance Points depending on the nature of the breach in question.

(b) The parties acknowledge that Schedule [•] (Performance Points) does not list all potential 
breaches of this Agreement and/or failures to perform obligations under this Agreement, and the 
Authority’s Representative shall be entitled to allocate Performance Points for failures of 
performance or breaches by the PPP Co of its obligations under this Agreement relating to the 
Design, Construction or Operations and which are not the subject of an Event of Default 
(excluding paragraph  [•] of Schedule (Events of Default)) other than those listed in Schedule 
[•] (Performance Points), and to deem such failures or breaches as Category A Breaches or 
Category B Breaches accordingly, and/or to enforce other remedies in respect of such failures 
(all without prejudice to the Authority’s Representative’s entitlement to do so pursuant to Clause 
[•].2(a) [above] and Schedule [•] (Performance Points)) provided that in allocating Performance 
Points under this Clause [•].2(b):

(i) the Authority shall not be entitled to allocate Performance Points in excess of the number 
of Performance Points set out in Schedule [•] (Performance Points) for defaults of 
equivalent severity or to deem such failures as Category A Breaches to the extent 
equivalent breaches in Schedule [•] (Performance Points) are identified as Category B 
Breaches; and

(ii) the Authority shall not be entitled to allocate Performance Points under this Clause [•].2(b) 
in respect of a particular failure to perform and/or breach if the Authority has failed to 
serve a notice under Clause [•].1(b) [above] within 2 (two) months of becoming aware of 
the failure to perform and/or breach.

(c) It is agreed and acknowledged by the parties hereto that:

(i) in the case of Category A Breaches only, upon occurrence of the breach or failure to 
perform entitling the Authority’s Representative to allocate Performance Points and to the 
extent the Authority’s Representative has determined to allocate Performance Points, the 
Authority’s Representative shall only allocate 25% (twenty five percent) of the 
Performance Points attributable to such breach or failure to perform;

(ii) in the case of Category A Breaches only, if the breach or failure to perform is remedied on 
or before the expiry of the first Remedy Period, then the Authority’s Representative shall 
not allocate the remaining 75% (seventy-five percent) of the Performance Points 
attributable to such breach or failure to perform; and 

(iii) in the case of Category B Breaches only, if the breach or failure to perform is remedied on 
or before the expiry of the first Remedy Period, then the Authority’s Representative shall 
not allocate any Performance Points attributable to such breach or failure to perform; and

(iv) if the breach or failure to perform is not remedied on or before the expiry of the first 
Remedy Period, then the Authority’s Representative shall (in the case of the Category A 
Breaches) allocate the balance of the Performance Points attributable to such breach or 
failure to perform and (in the case of the Category B Breaches) allocate all of the 
Performance Points attributable to such breach or failure to perform and Clause [●].2(d) 
[above] shall apply in respect of such breach or failure to perform.
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(d) Subject to Clause [●].8 (Exclusions) [below], if the PPP Co fails to remedy the breach of 
obligations and/or failure to perform contemplated by Clause [●].1 (Notification) [above] within 
the applicable Remedy Period, then continuation of such breach or failure to perform beyond the 
Remedy Period shall be treated as a new and separate breach or failure to perform by the PPP 
Co for the purposes of this Agreement, including:

(i) requiring that the breach and/or failure to perform be remedied within a further Remedy 
Period the duration of which is the same as that specified for the preceding Remedy 
Period (except where a different period has been agreed for the purposes of a 
programme pursuant to Clause [●] (Remedial Programme), in which case such period 
shall be the Remedy Period for the new and separate breach or failure to perform referred 
to in this Clause [●].2(d), such further Remedy Period commencing upon the expiry of the 
preceding Remedy Period; and/or

(ii) payment of a further amount specified in Clause [●].7 (Liquidation Damages) [below]; 
and/or

(iii) requiring a further allocation of Performance Points (equal to that number allocated for the 
initial breach of obligations or failure to perform),

provided that upon the Authority notifying the PPP Co before the expiry of the Remedy Period in 
question that it does not want any continuation of the breach or failure to perform to be treated 
as a new and separate breach or failure to perform and that there shall be no further Remedy 
Periods in relation thereto, the Authority shall be entitled to exercise the rights available to it 
pursuant to Clause [●].5 (Step-In Rights) [below].

(e) The PPP Co may:

(i) within 20 (twenty) Working Days of receipt of any notice pursuant to Clause [●].2(a) 
[above] in respect of the occurrence of a particular breach or failure to perform by the PPP 
Co of its obligations under this Agreement which is not specified in Schedule [●] 
(Performance Points), object to the number of Performance Points being allocated to that 
breach or failure to perform and/or to the categorisation of any such breach as a Category 
A Breach contrary to Clause [●].2(b) [above]; or

(ii) within 5 (five) Working Days of receipt of any notice pursuant to Clause [●].2(a) [above] or 
Clause [●].2(b) [above], object to the award of such Performance Points or the duration of 
the Remedy Period specified for the particular breach or failure to perform.

If the Authority’s Representative and the PPP Co are unable to reach agreement on any such 
matter within 10 (ten) Working Days of such objection by the PPP Co, either may refer the 
Dispute for resolution under the Disputes Resolution Procedure.  In respect of any Dispute as to 
the number of Performance Points to be awarded pursuant to Clause [●].2(b) [above] the sole 
issue for decision shall be how many Performance Points should be awarded in comparison with 
the number of Performance Points set out in Schedule [●] (Performance Points) fro defaults of 
equivalent severity.

In the case of any Dispute in accordance with this Clause [●].2(e), pending such determination, 
the provisions of this Clause [●] shall take effect as if the matter was not in Dispute provided that 
if the Adjudicator determines that:-

A. the number of Performance Points needs to be adjusted;
B. the duration of the Remedy Period needs to be adjusted; or
C. the Performance Points should not have been allocated,

then such decision shall replace that of the Authority’s Representative and the number of 
Performance Points and/or the obligation of the PPP Co shall be changed to reflect such 
determination.  If the Adjudicator confirms, modifies and/or ratifies the decision of the Authority’s 
Representative, then such decision shall be applied (though this is without prejudice to the rights 
of the parties to have recourse to arbitration in accordance with Schedule [●] (Disputes 
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Resolution Procedure)).  If the determination of the Adjudicator is subsequently altered by 
Arbitration, the final decision of the Arbitrator shall then replace the determination of the 
Authority’s Representative and/or the Adjudicator, as the case may be and the number of 
Performance Points and/or the obligations of the PPP Co shall be changed to reflect such 
determination.

In the case of any Dispute in accordance with this Clause [●].2(e), then, pending such 
determination;

(a) an Event of Default under Schedule [●] (Events of Default), paragraph [●] shall be 
deemed not to have occurred; and

(b) the Authority shall not be entitled to issue a Warning Notice pursuant to Clause [●].3 
[below],

in each case in respect of the Performance Points which are the subject of the relevant Dispute 
and unless and until a determination in favour of the allocation of such Performance Points has 
been made in accordance with the Disputes Resolution Procedure.

(f) For the avoidance of doubt:

(i) there is no limit on the number of times the Authority may elect that a particular breach or 
failure to perform shall be treated in accordance with Clause [●].2(d) [above]; and

(ii) the Authority shall not be entitled to allocate Performance Points in respect of a particular 
failure to perform and/or breach if the Authority has failed to serve a notice under Clause 
[●].1(b) [above] and allocate Performance Points under Clause [●].2(a) [above] within 3 
(three) months of becoming aware of the failure to perform and/or breach.

[●].3 Warning Notices

Without prejudice to any other right or remedy available to the Authority, if at any time the PPP Co.

(a) has committed a persistent breach of a particular obligation under this Agreement; or

(b) has been awarded a total of 65 (sixty-five) or more Performance Points in any 1 (one) year 
period; or

(c) has been awarded a total of 130 (one hundred and thirty) or more Performance Points in any 
3 (three) year period;

then the Authority’s Representative may give notice (herein called a “Warning Notice”) to the PPP Co 
(with a copy to the Senior Credit Providers’ Agent) setting out in general terms the matter or matters 
giving rise to such notice and containing a reminder to the PPP Co of the implications of such notice.  
Any such notice shall state that it is a “Warning Notice” and shall be signed by or on behalf of the 
Authority.

In determining the total number of Performance Points awarded:

(i) in any 1 (one) year period, for the purpose of issuing a Warning Notice under Clause [●].3(b) 
[above], the 65 (sixty-five) Performance Points in respect of which any previous Warning 
Notice was issued thereunder shall not be counted for the purpose of issuing any subsequent 
Warning Notice hereunder; and

(ii) in any 3 (three) year period, for the purpose of issuing a Warning Notice under clause [●].3(c) 
[above], the 130 (one hundred and thirty) Performance Points in respect of which any 
previous Warning Notice was issued thereunder shall not be counted for the purpose of 
issuing any subsequent Warning Notice thereunder.

The Authority shall not be entitled to issue a Warning Notice pursuant to Clause [●].3(a) (Warning 
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Notices) [above] unless the Authority has issued a prior written notice (an “Advisory Notice”) to the PPP 
Co (with a copy to the Senior Credit providers’ Agent) which shall include;

A. a reasonable level of detail in respect of the act giving rise to the persistent breach by the PPP 
Co; and

B. a warning that if the effects of such breach are not remedied within a period Approved by the 
Authority (subject to such breach being remediable) and if the said act occurs again within the 
period commencing on the date which is the later of:

A. 10 (ten) Working Days after the date of the Advisory Notice; and
B. the last day of the remedy period specified by the Authority applicable to the relevant 

breach,

and ending 6 (six) months thereafter that a persistent breach will be deemed to have 
occurred.

For the avoidance of doubt, in the event that the said act does not occur again within the 6 (six) month 
period specified in (B) above, the number of occurrences of the said act before that 6 (six) month period 
shall not be used by the Authority in any calculation of the number of acts, which number could lead to 
the determination of a later persistent breach by the PPP Co.

[●].4    Increased Monitoring

In the event of the PPP Co either:

(a) being awarded a total of 35 (thirty five) or more Performance Points in any 1 (one) year period; 
or

(b) receiving one or more Warning Notices,

the Authority’s Representative may (without prejudice to any other right or remedy available to the 
Authority) require increased monitoring of the PPP Co, at the reasonable cost of the PPP Co, until such 
time as the PPP Co shall have demonstrated to the reasonable satisfaction of the Authority’s 
Representative that it will perform and is capable of performing its obligations and attaining the required 
levels of performance under this Agreement.

[●].5   Step-In Rights

(a) Without prejudice to Clause [●].2(d) (Performance Points) [above] and clause [●].5(b) [below],
if the PPP Co fails to remedy any breach or failure to perform within the Remedy Period 
applicable to it, then the Authority may (without prejudice to any other right or remedy 
available to it) itself take such steps (consistent with Good Industry Practice) as necessary to 
remedy such failure or breach and/or engage others to take such steps (consistent with Good 
Industry Practice), and the provisions of Clause [●].5(c) [below] shall apply.

(b) Notwithstanding any other provision of this Agreement and without prejudice to any other right 
or remedy of the Authority, upon the occurrence of any of the following:

(i) the Authority considers that a breach or failure to perform by the PPP Co of an
obligation under this Agreement may create an immediate and serious threat to public 
safety; or

(ii) an Emergency; or

(iii) it appears to the Authority (acting reasonably) necessary or expedient in the interests 
of road safety; or

(iv) it appears to the Authority necessary in order to secure the carrying out of any 
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statutory function; or

(v) it appears to the Authority that the PPP Co has failed to comply with its obligations to 
maintain traffic signs and road markings in accordance with the requirements of 
Schedule [•] (Operations and Maintenance),

the Authority may give notice at any time (including during a Remedy Period in respect of a 
breach or failure to perform) requiring the PPP Co forthwith to take such steps as the Authority 
considers (acting reasonably) necessary or expedient to mitigate or preclude such state of 
affairs provided that if the Authority has given such notice pursuant to Clause [•](b)(ii), (iii) and 
(iv) and the Authority subsequently agrees, or it is subsequently determined in accordance 
with the Disputes Resolution Procedure, that the Authority was not entitled to do so or that 
such steps constitute a Construction Variation or an Operation Variation then the provisions of 
Schedule (Variations) shall apply as if such Construction Variation or Operation Variation had 
been requested by the Authority.  In the event that the PPP Co shall fail to take such steps as 
the Authority may think necessary and within such time as the Authority shall think fit, then the 
Authority may take such steps itself or engage others to take such steps, and the provisions of 
Clause [•].5(c) shall apply.

(c) Without prejudice to the generality of Clause [•] (PPP Co’s Indemnities), the PPP Co shall 
indemnify the Authority for all reasonable and proper costs and expenses incurred by it in 
taking the steps or engaging others to take the steps referred to in:

(i) Clause [•].5(a) [above]; or

(ii) Clause [•].5(b)(i) [above]; or

(iii) Clause [•].5(b)(v) [above]; or

(iv) Clause [•].5(b)(ii) to (iv) [above] inclusive where the PPP Co is in breach of its 
obligations under this Agreement in relation to the circumstances contemplated by 
Clause [•].5(b)(ii) to (iv) [above] inclusive,

(including, in each case, without limitation, the relevant administrative costs and expenses 
incurred by the Authority in taking such steps or engaging others to take such steps, including 
an appropriate sum in respect of general staff costs and overheads to the extent such 
administrative costs and expenses are not otherwise payable pursuant to Clause [•].7 
(Liquidated Damages) [below]) provided however that the Authority shall not be entitled to
claim under both this Clause [•].5(c) and Clause [•] ((PPP Co’s Indemnities) for costs and 
expenses contemplated by this Clause [•].5(c)).

(d) Where the Authority exercises its rights under Clause [•].5(b) [above] in relation to any of the 
circumstances contemplated by Clause [•].5(b)(ii) to (iv) [above] inclusive and the PPP Co is 
not in breach of its obligations under this Agreement in relation to such circumstances:

(i) The PPP Co shall pay to the Authority an amount equal to the saving realised by it or 
the expenditure that was not incurred by it by reason of the Authority exercising its 
rights under Clause [•].5(b) [above]; and

(ii) [NOT USED]

(e) [NOT USED]

(f) In the event that the Authority exercises its rights under Clause [•].5 (a) or (b) [above] (the 
“Step-In Rights”), then for so long as and to the extent that the exercise by the Authority of the 
Step-In Rights directly prevents the PPP Co from complying with any of its obligations under 
this Agreement, then:

(i) No award of Performance Points shall be made against the PPP Co in respect of its 
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failure to comply with any such obligations; and

(ii) The Authority shall have no entitlement to terminate the Agreement as a consequence 
of the PPP Co’s failure to comply with any such obligations.

(g) Following the remedy (or partial remedy) by the Authority (or any third party engaged by the 
Authority for the purpose) of any failure to perform or breach pursuant to Clause [•].5(a)
[above], or upon the circumstances specified in Clause [•].5(b) [above] ceasing to apply, the 
Authority shall (or procure that any third party engaged to take such steps shall) so notify the 
PPP Co as soon as is practicable thereafter, and following such notification the PPP Co shall 
forthwith resume performance of those obligations (or such part of those obligations as have 
been remedied) in respect of which the Authority has exercised the Step-In Rights.  For the 
avoidance of doubt, the Authority shall thereupon resume its entitlement to award 
Performance Points and/or to terminate this Agreement for failure by the PPP Co to perform 
the obligations that were the subject of the Step-In Rights.

[•].6 Removal of Personnel

The Authority’s Representative may require the PPP Co to remove forthwith from the Site or the Off-
Site Areas any person who, in the opinion of the Authority’s Representative, misconducts himself or is 
incompetent or negligent in the proper performance of its duties, or whose presence on the Site or the 
Off-Site Areas is otherwise considered by the Authority’s Representative to be undesirable, and such 
person shall not be again allowed upon the Site or the Off-Site Areas without the consent of the 
Authority’s Representative.

[•].7 Liquidated Damages

(a) Subject to Clause [•].7(b) and Clause [•].7(c) [below], upon the allocation of a Performance 
Point pursuant to Clause [•].2 [above] (Performance Points), the PPP Co shall pay to the 
Authority by way of liquidated damages an amount equal to 3,000 (three thousand) Euro 
(Indexed) for each failure to perform or breach of the obligations under this Agreement in 
respect of which the Performance Point or Points has or have been allocated.

(b) The Authority shall return to the PPP Co any amounts received by it pursuant to this Clause 
[•].7 (Liquidated Damages) in connection with the allocation of a Performance Point if the 
Performance Point is cancelled pursuant to Clause [•].2 [above] (Performance Points).

(c) If the PPP Co has failed to complete the Works by the Longstop Date, and without prejudice 
to the right of the Authority to allocate Performance Points in respect of such breach of this 
Agreement, the PPP Co shall pay to the Authority by way of liquidated damages in respect of 
such breach an amount equal to [30,000 (thirty thousand)] Euro (Indexed) for each week or 
part of a week after the Longstop Date the PPP Co has failed to complete the Works on a 
continuous basis.

(d) Any amounts payable by the PPP Co pursuant to Clause [•].7.(c) [above] (Liquidated 
Damages) shall be in substitution for, and not in addition to, any amount that would otherwise 
fall due pursuant to Clause [•].7(a) [above] .

(e) Any amounts payable by the PPP Co under this Clause [•].7 (Liquidated Damages) may, at 
the option of the Authority, be discharged by the Authority deducting the relevant amount from 
any payment being made by the Authority to the PPP Co.

(f) For the avoidance of doubt, it is hereby acknowledged by the Authority and the PPP Co that 
the amounts specified in this Clause [•].7 (Liquidated Damages) represent a genuine pre-
estimate only of the administrative costs and expenses which the Authority can be expected 
to incur in the circumstances contemplated by Clauses [•].2 [above] (Performance Points) and 
are without prejudice to the Authority’s rights and entitlements to recover from the PPP Co 
such other sums (other than the Authority’s Administrative costs and expenses) referable to 
the relevant breach or failure to perform.
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(g) The entitlement of the Authority under this Clause [•].7 in respect of any breach of obligations 
or failure to perform by the PPP Co is without prejudice to its other rights and entitlements 
under this Agreement in respect of such breach or failure to perform or a different breach or 
failure to perform (including, without limitation, the Authority’s entitlement to recover for losses 
and expenses incurred or suffered by it upon the allocation of a Performance Point other than 
those referred to in Clause  [•].7(b) or to recover for all losses and expenses incurred by it 
where no amounts are payable under this Clause [•].7 (Liquidated Damages), in each case, 
pursuant to the terms of this Agreement).

[•].8 Exclusions

(a) Where a single act or omission gives rise to more than one breach of this Agreement or failure 
to perform to the required standard, it shall be treated as a single breach or failure and 
Performance Points may only be allocated up to the level of the highest amount applicable to 
any of the individual breaches or failures which occurred.

(b) Where a breach or failure to perform has occurred which is irremediable and in respect of 
which Performance Points have been allocated, it is agreed and acknowledged that Clause 
(Performance Points) shall not apply in respect of such breach or failure to perform.

(c) For the avoidance of doubt, Clauses [•].2 [above] (Performance Points) and [•].3(d) [above] 
(Warning Notices) do not apply in respect of any event or circumstance (excluding Defects) 
directly resulting from the act or omission of a third party (including the Authority or the 
Authority’s Representative) other than the PPP Co, its Contracting Associates and its Staff.

CROSS REFERENCES

This clause is referred to in the following clauses of the Compendium:

• Clause 10 (Standard of Operations and Maintenance)
• Clause 22 (Quality & Environment Management)
• Clause 28 (Land)
• Clause 53 (Effect of Termination)

This clause is relevant to the following entries in the Risk Matrix:

• D3 (Service Performance)
• D7 (Service Operating & Maintenance Risk)
• D8 (Maintenance)


