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COMPILATION OF PPP TERMS AND CONDITIONS OF CONTRACT

PUBLIC SECTOR VERSION

CLAUSE 15: WARRANTIES

DBFOM CONTRACT

CONCESSION CONTRACT

INTRODUCTION

The Core Contract drafting below includes a very extensive set of warranties given by the PPP Co to the

Authority. They fall into 5 types:

• Mostly factual information about the PPP Co, its proposals and the efficacy of the contract 

documents on which the Authority is relying in entering the contract. The information is warranted 

to be correct as at the date the contract is signed. In the Core Contract drafting below, this is in 

Clause 15.2.

• “Project-specific” warranties (in 15.3) and undertakings about the PPP Co’s financial arrangements 

and project documentation.

• Undertakings in relation to the works and the operations (also in 15.3).

• An Authority disclaimer of responsibility for site conditions and design information (framed in the 

form of a warranty).

• A warranty of good title to the Site – the PPP Co would only give this when it provides the site.

Warranties are important from the PPP Co’s point of view, not only because the PPP Co is liable for any 

damage the Authority would suffer as a result of a breach, but also because breach is usually grounds for 

the Authority to terminate the contract.

In the Core Contract, the Authority does not give any warranties. In some forms, the Authority may need to 

give warranties on some matters but care needs to be exercised and alternatives should be explored, for 

example, the possibility of passing on the benefit of warranties from third party consultants or advisors to 

the Authority where the Authority is relying on such outside expertise. However, the Authority will usually 

not give any warranties about the background information it has provided to tenderers or about the 

condition of the site (even when the Authority has provided the site). Matters as to which the Authority may 

have to give warranties are:

• Any statutory procedures the Authority has undertaken;

• Factual information about employees transferring to the PPP Co.

Another warranty could also be drafted to include a statement that the PPP Co (when negotiating / 

renegotiating any subsidiary agreements to which the State Authority is not a signature) warrant that they 
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will ensure that such an arrangement will reflect the terms and conditions of the main agreement between 

the PPP Co. and the State Authority and will not result in any additional liabilities on the State Authority. 

Generally, the PPP Company may supply a warranty based on the knowledge and awareness of the PPP 

Co or any Sponsor, as the case may be and this can be limited to that of its officers and employees with 

responsibilities for the Project. State Authorities should consider using the definition from the Companies 

Acts.

Extract from section C8 of the Public Financial Procedures

International agreements, contingent liabilities, guarantees, letters of comfort, insurances and indemnities 

are addressed in the following extract from section C8 in the Public Financial Procedures as issued by the 

Department of Finance:

“International Agreements

1. Under article 29.5.2 of the Constitution no international agreement, involving a charge on public 

funds, is binding on the State unless the terms of the agreement have been approved by Dail 

Eireann. This provision does not apply to agreements or conventions of a technical and 

administrative character. Before concluding any international agreement or convention 

Departments should take care to ensure that this constitutional requirement is met. 

Contingent Liabilities 

2. Particular care should be taken to ensure that correct procedures are observed in relation to any 

proposal which, while not leading to immediate expenditure, could involve a contingent liability on 

the Exchequer. Guarantees, letters of comfort, insurance and indemnities all fall into this category.  

Guarantees
3. A guarantee may only be issued where there is specific statutory authority to issue such a 

guarantee. Statutory power to guarantee borrowing is provided:

• Under the State Guarantees Act, 1954 (which allows the Minister for Finance to guarantee 

borrowing by any body named in the Schedule to the Act or added to the Schedule by 

Government order) or 

• Under the specific legislation governing a particular body. 

4. The statutory power to guarantee, whether under the State Guarantees Act 1954 or other 

legislation, is normally subject to a cash limit above which guarantees cannot be given in respect of 

a particular body. The use of the State Guarantees Act for guaranteeing borrowing has diminished 

and the practice now more usually adopted is to provide borrowing and guaranteeing powers in the 

particular legislation which relates to a specific State body. 

5. Statutory powers to guarantee borrowing should be closely monitored so that steps can be taken 

as necessary to raise or lower them.
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Letters of Comfort 

6. Letter of Comfort is a somewhat loose term used to describe a form of written assurance to lending 

institutions or others in relation to borrowing or other financial commitments where there is no 

statutory power to guarantee or where guarantees up to the statutorily authorised level have 

already been given.

7. Such letters are objectionable as they may be interpreted as imposing a contingent liability on the 

Exchequer without Dail approval. Detailed instructions in relation to letters of comfort have been 

set out in Finance Circular 4/84 and these instructions should be strictly observed when dealing 

with any proposal to issue such a letter. The main principle contained in these instructions is that A 
letter which expressly, or by implication, gives a guarantee or undertaking not already 
authorised by legislation should not, in any circumstances, be issued. 

Insurance 

8. The general rule is that no insurance should be effected against the risk of any loss which, if it 

arose, would fall wholly and directly on the public funds. This is based on the understanding that 

the risks for which the Government is liable are innumerable and widely distributed and that losses 

maturing in any one year are never so large as materially to disturb the financial position of the 

year so that it is cheaper in the long term for the Exchequer to ‘carry its own insurance’. However, 

each category of risk must be considered on its merits in order to establish whether a departure 

from the general rule would be justified. Such departures require Department of Finance approval. 

Indemnities  

9. Indemnities are agreements to compensate bodies or individuals for loss or damage arising to their 

property (usually works of art) while on loan to a State institution or to an exhibition or Irish works 

abroad. In the absence of specific legislation covering the issue of a particular indemnity, any letter 

issued should indicate clearly that the assurance contained therein is not an unqualified promise to 

pay but rather an undertaking by the Minister concerned to take the appropriate steps to seek the 

necessary authority of the Oireachtas to ensure payment. The advice of the Department of Finance 

and, where necessary, of the Attorney General should be sought on the actual form of words used.  

10. The size of the contingent liability is of critical importance in the treatment of requests for 

indemnities. In all cases the prior approval of the Department of Finance should be obtained. 

Furthermore, where the contingent loss is significant, the prior approval of the Government should 

also be secured.

11. In covering risks relating to works of art etc, on loan to State institutions (and not, therefore, State 

property) the general rule whereby the State bears its own insurance (see para 8) need not 

necessarily apply. The possibility of arranging commercial insurance as an alternative to issuing an 

indemnity should also be considered.”
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SOPC3 GUIDANCE
SOPC3 provides the following commentary in relation to warranties:

6.1 INTRODUCTION

6.1.1 Tenderer’s base their bids on information provided by the Authority in the ITN and the Authority should 

make it clear whether or not such information has been verified.
1

6.1.2 The Contract should determine who should bear the risk if information on which a
Contractor relies in its bid subsequently proves to be incorrect. This includes determining who should 
bear the risk of latent defects appearing in assets transferred from the Authority to the Contractor. 

6.2       DUE DILIGENCE

6.2.1 A common approach in the past has been for the Authority to assume automatically that it should 
hand over full responsibility to the Contractor for verifying information. This involves the Contractor (and 
other bidders) in due diligence expense in ascertaining what is being bid against and what 
contingencies to include. Contractors have accepted this risk in projects in which the due diligence is 
small in relation to the rest of the Project, particularly where the Project involves only the provision of a 
new service.

6.2.2  Contractors may be reluctant, however, to bear this risk where the Project involves a great deal of 
costly due diligence (relative to the size of the Project) or where the Authority is the sole source of 
information which cannot otherwise be verified. This is usually the case where the Authority is handing 
over a service (and possibly employees) which has been provided in-house for an extended period 
and/or a range of assets in uncertain condition.

6.2.3 If the Contractor bears the risk of information being inaccurate, then its bid price may increase to 
reflect the level of risk assumed. The Authority should consider whether it can obtain better value for 
money (taking into account the overall risk allocation) if it is able to bear some of this risk itself or 
transfer some of this risk to a third party. If the risk is sufficiently large it will affect the ability of some or 
all bidders to submit bids.

6.3       AUTHORITY WARRANTIES

6.3.1 The Authority should be very careful in warranting any information it provides.  Warranties, to the extent 
given, should not extend beyond information on which the Contractor must rely for its bid.  Accordingly, 
the Authority should seek to minimise the extent of any warranties, unless:

• the Authority is the sole source of such information or such information cannot be verified by 
the Contractor at reasonable cost;

• the Authority is confident in the accuracy of such information or is able to confirm its 
accuracy without significant expense (e.g. through surveys, in  house checks or inspections); 
and

• the Authority will obtain better value for money as a result (taking into   account the overall 
risk allocation).

6.3.2 If the criteria listed in Section 6.3.1 [above] are satisfied and the Authority gives certain warranties, this 
will help reduce the Contractor’s costs. The Contract could then either contain a price variation 
mechanism to be employed if the information turns out to be inaccurate (rather than giving rise to a 
right to terminate) or give rise to a damages claim. An example of where warranties are likely to be 
appropriate is where employees are being transferred by the Authority to the Contractor or particular 
known risks exist in relation to a building (such as asbestos content).

  
1

The Authority will assist its position, obtain quicker contract signature and secure better value for money if it ensures that, 
prior to the bid phase, all assets to be contributed by the Authority to the Project are properly vested in the Authority.
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6.4 BENEFIT OF SURVEYS AND REPORTS

6.4.1 If the criteria listed in Section 6.3 (Authority Warranties) [of the SoPC3 Guidance] do not apply, there 
are other means by which the Authority can help reduce the Contractor’s due diligence costs. It may, to 
the extent possible, disclose the contents of or assign the benefit of any reports or surveys it 
commissions from third party consultants direct to the Contractor (or the bidders) or share the benefit of 
such reports or surveys with them having reached an agreement on cost sharing. If the Authority wants 
to follow this route, it must ensure that when it appoints the relevant consultant that it agrees to take on 
the work on the basis of such assignment or sharing of the benefit. In addition, if this approach is to be 
of value to the Contractor, the relevant report or survey must be up-to-date and address the issues of 
particular concern to the Contractor and, where possible, its financiers.

6.4.2 A practical option for bidders to consider is to share the cost of carrying out expensive aspects of due 
diligence by jointly appointing a consultant.

6.5 LATENT DEFECTS RISK

6.5.1 The issue of who should bear latent defects risk in assets transferred to the Contractor by the Authority 
should be addressed on a project specific basis as it depends on the type of assets involved.

6.5.2 In transferring latent defects risk from the Authority to the Contractor in respect of existing buildings, 
particular issues will arise where:

• the relevant building is large and/or complex;
• there is any significant doubt as to the building’s structural stability; or
• the Project involves minor additions to an existing building.

Where land is concerned, however, ground conditions risk should be borne by the Contractor unless 
exceptional circumstances apply (e.g. the Contractor is prevented by the Authority from carrying out all relevant 

surveys).
2

CORE CONTRACT DRAFTING

15. WARRANTIES 

15.1 Reliance

The PPP Co acknowledges that the Authority has entered into this Agreement in reliance on the 
representations and warranties contained in this Agreement.

15.2 General

The PPP Co represents and warrants to the Authority that as at the Commencement Date and at the 
Effective Date:

(a) the PPP Co is a company duly incorporated and validly existing under the laws of Ireland and 
it has the power and authority to own its assets and to conduct the business and operations 
which it conducts or proposes to conduct;

     
2

This is of general application in that it may not prove value for money for the Authority to seek to transfer this or latent defects 
risk in respect of any asset which the Contractor is not afforded the opportunity to survey (see Section 6.3.2.2 [of the SoPC3 
Guidance]). Fossils and antiquities are dealt with in Section 6.1.4 above.
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(b) the PPP Co has full power and authority:

(i) to execute and deliver this Agreement;

(ii) to comply with the provisions of, and perform all of its obligations and exercise all of 
its rights under, this Agreement;

(iii) to execute and deliver the Required Documents; and

(iv) to comply with the provisions of and perform all of its obligations and exercise all of its 
rights under the Required Documents;

(c) the PPP Co has taken all necessary action to authorise the execution and delivery of this 
Agreement and the transactions contemplated hereby;

(d) the PPP Co has taken all necessary action to authorise the execution and delivery of the 
Required Documents to which it is a party and the transactions contemplated thereby;

(e) the entry into and performance by the PPP Co of this Agreement and of the Required
Documents does not, and will not, violate in any respect any of the following:

(i) any Law or Legal Requirement or any regulation applicable to them; or

(ii) the constitutional documents of the PPP Co; or

(iii) any agreement, contract or other undertaking to which the PPP Co or any of the 
Sponsors is a party or which is binding on the PPP Co or any of the Sponsors or any 
of its property or assets; or

(v) to the best of PPP Co’s knowledge and belief having made all reasonable enquiries, 
any agreement, contract or other undertaking to which the Contractor, the Operator 
and/or any company which is a Holding Company of the Contractor or the Operator is 
a party or which is binding on the Contractor, the Operator and/or any company which 
is a Holding Company of the Contractor or the Operator or any of its property or 
assets;

(f) all Necessary Consents required to be obtained prior to the Commencement Date and/or at 
the Effective Date as the case may be in connection with the entry into, performance, validity 
and enforceability of this Agreement and the Required Documents have been obtained and 
are in full force and effect;

(g) this Agreement and each of the Required Documents to which PPP Co is a party constitutes 
the legal, valid and binding obligations of the PPP Co enforceable in accordance with its 
terms;

(h) except to the extent previously disclosed to the Authority by or on behalf of the PPP Co, no 
action, suit, proceeding, litigation or dispute against the PPP Co or any of the Sponsors, the 
Contractor, the Operator or any company which is a Holding Company of the Contractor or 
the Operator is currently taking place or pending or, to the PPP Co’s knowledge, threatened 
nor is there subsisting any judgment or award given against the PPP Co, the Sponsors, the 
Contractor, the Operator or any company which is a Holding Company of the Contractor or 
the Operator before any court, arbitrator or other body which, in any case, would be 
reasonably likely to result in any material adverse change in the business or condition 
(financial or otherwise) of the PPP Co or any of the Sponsors, the Contractor, the Operator or 
any company which is a Holding Company of the Contractor or the Operator in relation to their 
ability to perform their obligations under the Shareholder Agreement to which they are a party;

(i) except to the extent previously disclosed to the Authority by the PPP Co, no Event of Default 

     
3

Subject to review
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has occurred and is continuing nor will an Event of Default result from the entry by the PPP 
Co into this Agreement or by the PPP Co into the Required Documents to which they are a 
party or the exercise by the PPP Co of its rights under, or the performance by the PPP Co of 
any of its obligations under, this Agreement or the exercise by the PPP Co of its rights under, 
or the performance by the PPP Co of any of their obligations under the Required Documents 
to which they are a party;

(j) except to the extent previously disclosed to the Authority by the PPP Co, all necessary returns 
have been delivered by or on behalf of the PPP Co to the relevant taxation authorities and the 
PPP Co is not in default in the payment of any due and payable taxes, and no Claim is being 
asserted with respect to taxes which has not been disclosed to the Authority;

(k) except to the extent previously disclosed to the Authority by the PPP Co, the audited 
consolidated financial statements for the year ended [●] of:

(i) the Group of which any Sponsor is a member; and

(ii) the Groups of which the Contractor and the Operator are a member, to the  
best of the PPP Co’s knowledge and belief having made all reasonable 
enquiries;

have been prepared on a basis consistently applied and using accounting principles which 
are generally accepted and give a true and fair view of the consolidated financial condition of 
each such Group and are unqualified for the accounting period in question;

(l) except to the extent previously disclosed to the Authority by the PPP Co, there has been no 
material adverse change in the financial condition of:

(i) the PPP Co, since incorporation; and

(ii) any of the Sponsors since the date of their latest audited consolidated accounts, that 
would have a material adverse effect on the PPP Co’s ability to perform its obligations 
under this Agreement;

(m) no person is entitled or obliged to acquire any interest in the PPP Co other than to the extent 

contemplated by [any of the Required Documents]
3

;

(n) except to the extent previously disclosed to the Authority by the PPP Co, the PPP Co has no 
Subsidiary;

(o) all written information furnished by or on behalf of the PPP Co in connection with the 
negotiation of this Agreement or the Required Documents or delivered by or on behalf of the 
PPP Co to the Authority pursuant to this Agreement was true and accurate in all material 
respects when given and continues to be true and accurate in all material respects to the 
extent not subsequently superseded by further written information furnished by or on behalf of 
the PPP Co; 

Comment: In some cases it may be necessary to specify the information which is to be warranted; in 
that case, the warranty in (p) below might not be available.

(p) the PPP Co or any Sponsor is not aware of any material facts or circumstances, excluding 
facts or circumstances in the public domain, that have not been disclosed to the Authority and 
which if disclosed would reasonably be expected to materially adversely affect the decision of 
a prudent person considering whether or not to enter into this Agreement with the PPP Co.  
For the purpose of this Clause 15.2(p), the knowledge and awareness of the PPP Co or any 
Sponsor, as the case may be, shall be limited to that of its officers and employees with 
responsibilities for the Project; and 

(q) except to the extent previously disclosed to the Authority by PPP Co, the PPP Co has not 
traded since incorporation, other than in respect of the satisfaction of the Conditions 
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Precedent ; and

Comment:  The warranty in (q) is only relevant when the PPP Co is a single purpose company.

15.3 Project Related Warranties

The PPP Co hereby further represents and warrants to the Authority that:

(a) as of the Commencement Date, the financial terms set out in the Shareholder’s Agreement, 
the Equity Subscription Agreement, the Junior Debt Documents  and the Funding Agreements 
are the terms upon which the PPP Co will finance the Project;

Comment: The above warranty is relevant only in projects involving private finance.

(b) as of the Commencement Date, the copies of the Required Documents which the PPP Co has 
delivered to the Authority are true and complete copies of such documents, and there are not 
in existence any other agreements or documents replacing or relating to any of the Required 
Documents which vary the terms or application of any of the Required Documents; 

(c) the Works, the Additional Works, the Renewal Works and the works forming part of the 
Operations will comprise only materials and goods which will be of sound and satisfactory 
quality and all workmanship shall be in accordance with sound construction practice 
applicable at the time of construction; and

(d) it shall perform or procure the performance of the Operations in accordance with the terms of 
this Agreement and with Good Industry Practice and it shall have the necessary resources, 
including, without limitation, fully trained, skilled and competent staff to enable it do to so.

Comment: Paragraphs (c) and (d) are undertakings in relation to the works and the operations 
respectively, and do not sit easily in the warranties clause. It may be better to include them 
in the contract clauses dealing with the works and operations. 

15.4 Savings

All warranties, representations, undertakings, indemnities and other obligations made, given or 
undertaken by the PPP Co in this Agreement and in any other Project Document are cumulative and 
none shall be given a limited construction by reference to any other.

15.5 Site Inspection

Without prejudice to the PPP Co’s entitlement under Clause 28.1 (Access for PPP Co), the PPP Co 
shall be deemed prior to executing this Agreement to have, and warrants that it has:

(a) inspected and examined to its satisfaction the Site [and the Off-Site Areas] and their 
surroundings and, where applicable, any existing structures or works on, over or under the 
Site [or the Off-Site Areas]; 

(b) satisfied itself as to the nature of the climatic, hydrological, ecological, environmental and 
general conditions of the Site [and the Off-Site Areas], the nature of the ground and subsoil, 
the form and nature of the Site [and the Off-Site Areas], the risk of injury or damage to 
property adjacent to or affecting the Site [and the Off-Site Areas] and to occupiers of such 
property, the nature of the materials (whether natural or otherwise) to be excavated, and the 
nature of the design, work, plant and materials necessary for the Project;

(c) satisfied itself as to:

(i) the means of communication with and access to and through the Site [and the Off-
Site Areas] and the adequacy of the rights of access set out in Clause 9.1 (Access 
for PPP Co) for those purposes; 
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(ii) the possibility of interference by persons (other than the Authority and/or persons 
claiming rights or title through, under or paramount to the Authority) with access to or 
use of the Site [or the Off-Site Areas], with particular regard to the requirements of 
Interested Parties, the Requirements of Relevant Authorities and the Requirements of 
Relevant Persons;

(iii) the precautions and times and methods of working necessary to prevent undue 
nuisance or interference, whether public or private, being caused to any third parties;

(iv) the risks of interference by Protestors or Trespassers on the Site [or the Off-Site 
Areas];

(v) the ground conditions of the Site [and the Off-Site Areas] including any 
contamination; and

(vi) the extent and nature of work and materials necessary to conduct and complete the 
Works;

(d) thoroughly examined, checked and satisfied itself as to the adequacy, correctness and 
suitability of all Design Data made available to the PPP Co by the Authority prior to execution 
of this Agreement and which the PPP Co has adopted or which the PPP Co has made use of 
in relation to the User Requirements or which the PPP Co intends to adopt or make use of; 
and

(e) has conducted its own analysis and review of the other materials, documents and data 
referred to in Clause 19 (Disclaimers) which bear on any of the matters referred to in this 
Clause 15.5,

provided that the acknowledgement and confirmation given in this Clause 15.5 shall not constitute 
grounds for bringing an action against the PPP Co by the Authority, or give rise to a right of 
termination on the part of the Authority, but the Authority may rely on such acknowledgement and 
confirmation for the purpose of defending or contesting any action brought against it or Claim made by 
the PPP Co.

Comment: Often, the site inspection warranty is qualified along the following terms:

• provided that the warranty given in this Clause 15.5 shall not constitute an actionable warranty by 
the PPP Co in favour of the Authority or give rise to a right of termination on the part of the 
Authority, but the Authority may rely on such warranty for the purpose of defending or contesting 
any action brought against it or a claim made by the PPP Co.

• On this basis, it may be simpler to frame the warranty in Clause 15.5 as a disclaimer or 
acknowledgment, such as Clause 15.3 of the Accommodation contract drafting, discussed under 
issue [●][tier 2 issue].  

15.6 Site Title 

PPP Co represents and warrants to the Authority that as at the Commencement Date it has or can 
procure the transfer to the Authority of a legally enforceable, unencumbered, good and marketable, 
title to the Site immediately upon obtaining Eligible Planning Approval.

Comment:  This warranty is only appropriate when the PPP Co has provided the site.
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NRA MODEL CONTRACT DRAFTING

[●] Authority Warranty

The Authority warrants to the PPP Co that as of the Commencement Date:

(a) the Scheme Orders and the Environmental Impact Statement have been properly made and 
are in full force and effect; and

(b) having made all reasonable enquiries, the details of the Employees contained in Schedule [●]
(Employment) are true, complete and accurate in all material respects.

Comment: There will not be many Authority warranties, maybe none. The NRA Model Contract 
includes the above warranties, because they relate to matters exclusively within the public 
sector’s province. The first is included because the public authorities have responsibility 
for the scheme orders and EIS. The second is only relevant when workers are to transfer to 
the PPP Co. The dangling “having made all reasonable enquiries” is unusual when the 
warranty is not limited to facts within the knowledge of the person making it, and should 
probably be deleted

CROSS REFERENCES

This clause is referred to in the following clauses of the Compendium:

• Clause 3 (Effectiveness of this Agreement)
• Clause 19 (Disclaimers)

This clause is relevant to the following entries in the Risk Matrix:

• A1 (Planning Permission)
• A7 (Land Purchase)
• A8 (Site Acquisition)
• A9 (Legal Covenants
• A10 (Consents and Licences)
• B1 (Insufficient Information)
• C1 (Site Access)
• C3 (Ground Conditions)
• C4 (Contamination)


