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COMPILATION OF PPP TERMS AND CONDITIONS OF CONTRACT

PUBLIC SECTOR VERSION

CLAUSE 33:  EMPLOYMENT ISSUES
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INTRODUCTION 

The key issues in relation to employment are:

• The PPP Co’s responsibility to comply with employment legislation and, in some cases, non-

legally-binding employment agreements or market conditions;

• The PPP Co’s responsibility to ensure that employees behave properly, usually with provision 

for their removal;

• The possible transfer of existing public employees to the PPP Co at the start of the service;

• The transfer of PPP Co employees to the Authority or a successor operator at the end of the 

term.

• The National Framework Agreement on PPPs states that ‘PPPs should be approached on the 

basis that no less favourable terms than the Transfer of Undertaking Regulations apply’.

SOPC3 GUIDANCE
SOPC3 provides the following commentary in relation to this issue:

Given the project specific nature of many of the employment issues that arise on
projects no guidance can be given on either employment indemnities or issues arising out of
the Transfer of Undertakings (Protection of Employment) Regulations 1981 SI No. 1794, save
that they are appropriate in some cases.

15.2     CONTROL OVER EMPLOYEES

15.2.1     As with sub-contractors, the Authority should not generally seek to control whom the 
Contractor (or its sub-contractors) employs, except where there are valid reasons to do so 
(e.g. overriding public policy considerations, national security issues, security clearances or 
statutory duties).
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15.2.2  The Authority’s concerns are likely to be focussed on preventing or terminating the 
employment of persons with a criminal conviction relevant to their employment.  This is 
unlikely to be an issue for the Contractor where the concern relates to a matter which is also 
of concern to the Contractor (e.g. dishonesty convictions).  The Contractor will be equally 
keen to build in safeguards into its employment procedures to take action against dishonest 
employees.

15.2.3  Examples where a degree of Authority control is required include prison and defence 
projects, where the Authority retains a need to approve all staff because of statutory duties 
relating to sensitive security considerations.  The Authority has the right to prevent the 
employment, or require the removal of, any staff.  Similarly, public policy considerations may 
mean that an Authority involved in school projects, for example, does not want employees
with convictions of a certain nature (but, again, the Authority and Contractor are likely to 
have a common interest on such issues).

15.2.4  In the unusual cases in which the Authority is justified in retaining a degree of control over 
the Contractor’s employees, the Authority should agree the relevant restrictions with the 
Contractor as part of the bidding process.  The Contractor’s personnel and employment 
policy will need to reflect the Authority’s requirements and this may have a cost implication.  
The Contract provisions should be reasonable and allow the Authority to veto or require the 
removal of staff, with the Contractor bearing the risk of the consequences of such action.  
Any judgement that an employee does not satisfy certain relevant criteria should, and to the 
extent within the Authority’s control, be made on the basis of objective evidence.  
Contractors should note that certain security clearance procedures may be outside the 
control of the Authority.

15.2.5    Controls need to be exercised over employees at the end of the Service Period, where the 
considerations referred to in Section 19.3 (Handover Provisions for Assets which transfer to 
the Authority) [of the SoPC3 Guidance] apply.  Other statutory restrictions will still apply after 
the end of the Service Period (for example, the Official Secrets Acts 1911, 1920, 1939 and 
1989 as applied to Northern Ireland).

15.3  CONSEQUENCES OF CONTROL

15.3.1    If the Authority does retain some control over sub-contractors and/or employees then the 
Contract should contain a procedure to be followed to confirm whether the Authority has any 
objections to a particular party.  Any failure by the Authority to respond within the specified 
time limit should be dealt with in accordance with Section 5.2 (Compensation Events) [of the 
SoPC3 Guidance].  Authorities should consider carefully whether their “approval” can be 
deemed to be given if they fail to respond.

CORE CONTRACT DRAFTING

33. EMPLOYMENT ISSUES

33.1 Transfer Regulations

(a) It is agreed between the parties that this Agreement will give rise to a relevant 
transfer or relevant transfers to which the Transfer Regulations apply. 

(b) The PPP Co shall comply (or procure that its sub-contractors shall comply) with all 
obligations imposed by the Transfer Regulations on an employer both before and 
after a relevant transfer including, without limitation, the obligation to inform and 
consult with employees in relation to the transfer.
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Comment:  As discussed at clause 15 (Warranties) when there are employees transferring, 
the Authority may give warranties about them.

33.2 Indemnity

(a) The PPP Co shall be liable for and shall indemnify and keep indemnified the 
Authority against any and all Claims and Losses arising out of any claim by a 
member of Staff or a third party claiming to be an employee or former employee of 
the PPP Co or of any of its contractors or sub-contractors (of any tier) relating to or 
arising out of his/her employment or non-employment or engagement or non-
engagement by the PPP Co or by any of its contractors or sub-contractors (of any 
tier) which arises out of an act or omission of the PPP Co or of any of its 
contractors or sub-contractors (of any tier) including, without limitation, a Claim:

(i) for breach of contract, wrongful dismissal, unfair dismissal, loss of office, 
redundancy, loss of earnings or otherwise;

(ii) for which the Authority is or may be liable by reason of the operation of the 
Transfer Regulations following the Termination Date and/or the transfer of 
all or part of the Project to the Authority or any other party; or

(iii) of whatsoever nature by any third party against the Authority for which the 
Authority is or may be liable by virtue of the Transfer Regulations.

(b) The Authority holds the benefit of this indemnity for itself and in trust for any third 
party to which the Project is transferred at the end of the Contract Period (the “New 
Operator”).

(c) The Authority for the purposes of this Clause 33.2 shall include any sub-
contractors appointed by the Authority and each New Operator.

(d) The PPP Co agrees that when requested to do so by the Authority it will execute 
an indemnity in similar terms in favour of the New Operator.

(e) The PPP Co agrees, to the extent that it is entitled to do so by Law and when 
requested to do so by the Authority to disclose to the Authority (for itself and as 
trustee for the New Operator) all material terms of any contract of employment 
(whether written or oral) in effect within the period of [●] ([●]) years prior to the end 
of the Contract Period together with such other details regarding employees or 
others engaged to provide services to the PPP Co as the Authority shall require.

33.3 Sufficient Trained and Competent Staff

The PPP Co shall provide or procure the provision of sufficient trained and competent Staff 
with the necessary qualifications, skills and experience to perform the tasks associated with 
the Project and to ensure that these tasks are provided at all times in accordance with the 
PPP Co’s obligations under this Agreement.

33.4 Ongoing Training

The PPP Co shall provide or procure the provision of such ongoing training for Staff as may 
be required by any Law or Legal Requirement and may be reasonably necessary to enable 
them to perform their respective tasks with reasonable skill and diligence.
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33.5 Training of Authority Staff

The PPP Co shall, at its own cost, provide training for key nominated employees of the 
Authority in the use of, and matters relating to, the [Project Facility].

33.6 Employment Conditions

(a) The PPP Co shall comply and shall procure that each of its Staff shall comply with 
all relevant legislation from time to time in force relating to employment.

(b) The PPP Co shall pay and shall procure that each of its contractors or sub-
contractors (of any tier) shall, pay rates of wages and provide pension benefits and 
observe hours of employment which are not less favourable than those laid down 
by the relevant joint industrial council and/or joint labour committee and set out in a 
registered employment agreement.  The expressions “joint industrial council” “Joint 
Liaison Committee” and “registered employment agreement” shall have the 
meanings set out in the Industrial Relations Acts 1946 to 2004.

33.7 Employment Policies

The PPP Co shall use all reasonable endeavours to ensure that all Staff involved in carrying 
out the Project have adequate knowledge of and training in respect of all relevant policies of 
the Authority which are disclosed to the PPP Co including, without limitation, health and 
safety and fire safety policies and that such Staff comply with all reasonable directions of the 
Authority in relation to the subject matter of those policies.  The Authority shall use all 
reasonable endeavours to communicate such policies to the PPP Co promptly upon 
commencement of this Agreement and upon any subsequent change in policy.

33.8 Supervision

The PPP Co shall ensure that:

(a) the Staff shall be appropriately managed and supervised at all times in connection 
with the carrying out of the Project;

(b) members of the Staff will be nominated to carry out supervision duties on the Site 
[or the Off-Site Areas];

(c) the Staff will (where it is in the Authority’s view desirable) wear an appropriate 
uniform as agreed in advance by the Authority and provided at the PPP Co’s 
expense and carry out their duties in an orderly manner;

(d) appropriate work wear will be provided at the PPP Co’s expense;

(e) appropriate safety gear and equipment will be provided at the PPP Co’s expense 
and used when required;

(f) the Staff will wear identity badges as required by the Authority; and

(g) the Staff shall conform to appropriate standards of personal hygiene and not 
smoke or consume alcohol at any location at which they may be engaged in 
performing duties connected with any part of the Project.

33.9 Emergency Arrangements

(a) The PPP Co acknowledges that in respect of the carrying out of the Project there 
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may be a requirement for Staff to work outside normal working hours and shall 
make arrangements to provide out of hours Emergency cover (at no cost to the 
Authority).

(b) Where an Emergency occurs during normal working hours Staff should be diverted 
from their normal duties (at no cost to the Authority) to deal with it but the PPP Co 
shall procure that the carrying out of the Project is not thereby affected.

33.10 Disciplinary Action

(a) The Authority’s Representative may (acting reasonably) instruct the PPP Co to 
procure that appropriate disciplinary action is taken against any employee of the 
PPP Co or of any of its contractors or sub-contractors (of any tier) (in accordance 
with the terms and conditions of employment of the employee concerned) who 
misconducts himself/herself or is incompetent or negligent in his/her duties.  The 
Authority’s Representative shall co-operate with any such disciplinary proceedings 
and shall be advised in writing by the PPP Co of the outcome.

(b) The PPP Co shall procure that there are set up and maintained by it and by all 
contractors and sub-contractors (of any tier), sub-contractors personnel policies 
and procedures governing all relevant matters (including without limitation 
discipline, grievances, equality and health and safety).  The PPP Co shall procure 
that the terms and the implementation of such policies and procedures comply with 
Law and any Legal Requirement and Good Industry Practice.

33.11 Management

The PPP Co shall consult with the Authority’s Representative in relation to the selection 
procedure for the PPP Co’s Representative and such person shall not be appointed (or 
replaced) without the prior consent (such consent not to be unreasonably withheld or 
delayed) of the Authority’s Representative.

33.12 Industrial Action

In the event of any industrial action by Staff or others which inhibits, prevents or otherwise 
impedes the carrying out of the Project the PPP Co shall consult with the Authority’s 
Representative with a view to the continuation of the Project in a timely, efficient and 
productive manner and shall use its reasonable endeavours to ensure that such continued 
performance is in accordance with its obligations under this Agreement.  The occurrence of 
any such industrial action shall not entitle the PPP Co to an extension of time and/or relief 
from its obligations under this Agreement save to the extent (if at all) that same constitutes a 
Relief Event in which case the provisions of Clause 37 (Relief Events) shall apply.

33.13 Employee Information and Changes to the Workforce

(a) Where notified in writing by the Authority to do so, the PPP Co shall provide 
Employee Information to the Authority within [●]([●]) Working Days of such notice. 

(b) The PPP Co shall ensure that prior to such disclosure it has complied, and has 
procured compliance by any Staff, with the Data Protection Act 1988 and any other 
legislation in force from time to time regarding disclosure of personal information 
about employees and shall use all reasonable endeavours to obtain such consent 
from employees to the disclosure as may be required by Law or Legal 
Requirement.

(c) The Authority may disclose Employee Information to any Prospective Tenderer 
and, if requested by the PPP Co to do so, shall ensure that prior to such disclosure 
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the Prospective Tenderer undertakes not to disclose (unless required by Law or 
Legal Requirement to do so) the information to any other person other than a 
person who:

(i) is a servant or agent (including legal adviser) of the Prospective Tenderer; 
and

(ii) has undertaken not to disclose that information unless required by Law or 
Legal Requirement to do so.

(d) Where Employee Information has been provided, the PPP Co shall:

(i) inform the Authority of any change to the information provided or provide 
any new Employee Information not previously provided;

(ii) use its best endeavours to clarify any matter upon which clarification is 
requested by the Authority; and 

(iii) use its best endeavours to co-operate with any other reasonable request 
made by the Authority concerning the Employee Information or concerning 
the PPP Co’s employees or the employees of its contractors or sub-
contractors (of any tier),

within [●] ([●]) Working Days of any such change, discovery of new information, or 
receipt of such request.

(e) Subject to Clause 33.13(c) above and unless required by Law or Legal 
Requirement to do so, the Authority shall not disclose Employee Information (or 
any part of that information) to any other person.

(f) For the purposes of this Clause 33.13, “Employee Information” means written 
details of:

(i) the total number of employees employed by the PPP Co or by any of its 
contractors and sub-contractors (of any tier) whose work (or any part of it) 
is work undertaken for the purposes of this Agreement;

(ii) in relation to each employee who falls within the scope of Clause 33.13(f)(i) 
above:

(A) the employee’s date of birth and gender and the terms of any 
pension scheme of which the employee is a member (so that 
appropriate pension entitlements can be calculated and provided 
for); and

(B) the employee’s remuneration (including salary and all benefits and 
perquisites) job description, normal working hours, length of 
service, notice period, any pay settlement covering future dates 
which has already been agreed by the employee’s employer, any 
gratuitous payment which has been agreed by the employee’s 
employer in connection with the actual or proposed termination or 
variation of any contract of employment and any redundancy 
entitlement whether under statute or established by custom and 
practice;

(iii) information relating to or connected with the employment of employees 



DBFOM Contract Clause 33: Employment Issues M-1458019-4
Public Sector Version

7

falling within the scope of Clause 33.13(f)(i) above, including details of:

(A) terms and conditions of employment including terms incorporated 
from any collective agreement or arising out of any custom or 
practice;

(B) any outstanding or potential liability for past breaches of such 
contracts;

(C) any employee who is on sick, maternity or other statutory or 
contractual leave (other than normal holiday leave) whether paid or 
unpaid;

(D) any outstanding or potential statutory liability (for example, any 
Claim for unfair dismissal or discrimination); and

(E) any other outstanding or potential liability to be met by the 
Prospective Tenderer if its tender is accepted; and

(iv) such other information as the Authority may reasonably require in relation 
to the PPP Co’s employees or the employees of its contractors or sub-
contractors (of any tier) (other than the name or other details which enable 
any employee to be identified unless both the employee’s employer and 
the employee have consented in writing to the provision of such details).

(g) For the purposes of this Clause 33.13, “Prospective Tenderer” means a person 
who has been or is to be invited to submit a tender in relation to the provision of 
works or services of a similar type to any of those provided by the PPP Co in 
relation to the Project or otherwise.

33.14 Changes to the Workforce

(a) During the  [●] ([●])[●] period preceding the Expiry Date or at any time after either 
party has given notice to terminate this Agreement, the PPP Co shall not and shall 
procure that its contractors or sub-contractors (of any tier) shall not, without the 
prior consent of the Authority:

(i) materially amend or offer, promise or agree for the future materially to 
amend the terms and conditions of employment of any employee falling 
within the scope of Clause 33.13(f)(i) (Employee Information and Changes 
to the Workforce) including, without limitation the rates of remuneration 
(including pension and bonuses), working hours, holidays or sick pay; or

(ii) materially increase or make offers of employment so as materially to 
increase the number of employees whose work (or any part of it) is work 
undertaken for the purposes of this Agreement.

(b) In Clause 33.14(a) (Changes to the Workforce) above, what is material:

(i) for the purposes of the phrase “materially amend” shall be determined by 
considering the individual contract of employment as a whole; or

(ii) for the purposes of the phrase “materially increase” shall be determined by 
considering this Agreement as a whole.
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33.15 Employment Transfer Guarantee

On a date that is no later than the date that is [●] ([●]) years prior to the Expiry Date, the PPP Co 
shall procure that a guarantee is provided to the Authority, by a bank or other institution Approved by 
the Authority, and in a form and substance Approved by the Authority guaranteeing the performance 
of the obligations of the PPP Co pursuant to Clause 33.2 (Indemnity).

ACCOMMODATION CONTRACT DRAFTING 
(on staff during operation)

Comment:  The Accommodation Contract drafting has additional provisions, some of which 
are particularly required for education accommodation projects – such provisions 
would also be suitable in, for example, healthcare projects.

[●].3    Employment Legislation

The Operator shall procure that its Sub-Contractors comply in all respects with all 
Legislation relating to employment, equality, including the Equal Status Act, 2000 and 
religious, race, sex and disability discrimination including the Employment Equality Act, 1998 
(as amended by the Equal Status Act, 2000) and any regulations made thereunder.

[●].4 Minister policies

The Operator shall use all reasonable endeavours to ensure that all Staff involved in the 
provision of the Services have adequate knowledge of and training in respect of all relevant 
Guidance of the [Minister] which are disclosed to the Operator or otherwise available in the 
public domain including health and safety and fire safety policies and that such Staff comply 
with all reasonable directions of the [Minister].

[●].5 Emergency arrangements

[●].5.1    The Operator acknowledges that in respect of each of the Services there may be a 
requirement for Staff to work outside normal working hours and shall make arrangements 
to provide out of hours emergency cover.

[●].5.2    Where an Emergency (as defined in Clause [●]) occurs during normal working 
hours Staff should be diverted (at the request of the Minister’s Contract Manager) from 
their normal duties (at no cost to the Minister) to deal with it but the Operator shall 
procure that the provision of the Services in accordance with the Service Requirements is 
not thereby affected provided that there shall be no deductions from the Unitary Payment 
or accrual of Deficiency Points as a result of Staff being diverted from normal duties 
where the Operator has used all endeavours to comply with this Clause [●].

[●].7 Convictions and disciplinary action

[●].7.1 The Operator shall procure that all potential staff or persons performing any of the 
Services are questioned concerning as to whether they have received any Convictions.

[●].7.2 The Operator shall procure that no person who discloses any Convictions, or who is 
found to have any Convictions following the completion of a Garda Síochána check, is 
employed without the Minister’s Contract Manager prior written consent (such consent 
not to be unreasonably withheld or delayed).

[●].7.3 The Operator shall procure that the Minister’s Contract Manager and the Institute is 
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kept advised at all times of any Staff who, subsequent to his/her commencement of 
employment, receives a Conviction or whose previous Convictions become known to the 
Operator (or any Sub-Contractor involved in the provision of Services).

[●].7.4 The Minister’s Contract Manager may instruct the Operator to procure that 
appropriate disciplinary action is taken against any employee of the Operator or any Sub-
Contractor (in accordance with the terms and conditions of employment of the employee 
concerned) who misconducts himself or herself or is incompetent or negligent in his or 
her duties or whose presence or conduct on the Site or at work is otherwise considered 
by the Minister’s Contract Manager (acting reasonably) to be undesirable.  The Minister’s 
Contract Manager shall co-operate with any such disciplinary proceedings and shall be 
advised in writing by the Operator of the outcome.

[●].7.5 The Operator shall procure that there are set up and maintained, by it and by all Sub-
Contractors providing services, personnel policies and procedures covering all relevant 
matters (including discipline, grievances, equal opportunities and health and safety).  The 
Operator shall procure that the terms and the implementation of such policies and 
procedures comply with Legislation and Good Industry Practice.

[●].8  Management

[●].8.2   The Operator shall provide, and shall procure that the Principal Sub-Contractors 
and their Sub- Contractors of the first tier provide, to the Minister’s Contract Manager 
upon request, details of their respective management organisations.

[●].10    Staff Health and Hygiene

[●].10.1 The Operator shall use all reasonable endeavours to ensure that applicants 
undergo pre-employment medical checks to confirm their fitness for the position.

[●].10.2   The Operator shall use its best endeavours to ensure that as soon as any person 
employed in connection with the provision of Services who is engaged in the handling of 
food becomes aware that they are suffering from any condition made notifiable by 
Legislation relating to food hygiene then in addition to any notice required by any 
Legislation, notice of that fact is given without delay to the [Minister].  The Minister shall,  
acting reasonably be entitled to direct the Operator to take such action as may be 
necessary to minimise the risk of the spread of infection including the removal of such 
person from the Facility.

CROSS REFERENCES
There are no cross-references to this clause in the Compendium:

This clause is relevant to the following entries in the Risk Matrix:

• D21 (Staff Shortages)
• D22 (Staff Training)
• D23 (Industrial Action)


