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COMPILATION OF PPP TERMS AND CONDITIONS OF CONTRACT

PUBLIC SECTOR VERSION

CLAUSE 34: CHANGE

DBFOM CONTRACT

INTRODUCTION

The change procedures give the Authority (and sometimes the PPP Co) flexibility to deal with changing 

circumstances in a long term contract. Using output based specifications should limit the need for such 

changes. The public authority instructs a change when its requirements change. A change in how the services 

are provided (for example, because of technological improvement) may be a matter for the PPP Co alone.

The change procedures in PPP contracts are complicated. The focus is on a comprehensive agreement on all 

aspects of the change, before it is implemented. If things cannot be agreed, they can be determined under the 

dispute procedures. If the public authority does not like the outcome of the dispute procedure, it does not have 

to go ahead with the change.

State Authorities may wish to consider addressing the possibility of a change of use within the project 

agreement/contract to cater for situations where the demand for the service (for which the asset is constructed) 

might not be realised in the future.  Presumably, if this was a consideration it would also fall to be considered 

under the demand risk aspects of the risk matrix.

SOPC3 GUIDANCE
SOPC3 provides the following commentary regarding the issue of change:

12. CHANGE IN SERVICE

12.1 INTRODUCTION

12.1.1 The service requirement which is set out in the Contract should take into account not only the  
Authority’s current requirements but also its future requirements to the extent these are identifiable and 
quantifiable.

12.1.2 Changes to the service requirement may, however, be necessary to cater for changes in the 
Authority’s requirements which could not be anticipated or quantified at contract signature (e.g. in the 
case of aircraft simulator projects, changes to the relevant aircraft as it is developed or updated) or 
changes imposed by external factors for which the Authority has retained responsibility (e.g. a change 
of policy). 

12.1.3  The Contractor may also wish to propose changes either to the service requirement itself, or to the way 
in which it delivers the Service. Although the output specification should generally be flexible enough to 
allow the Contractor to make changes to its method of delivering the Service (e.g. by introducing 
technological developments) without formally consulting the Authority, there may be circumstances 
where aspects of the method of delivery impact on the service requirement and are therefore critically 
important to the Authority. In such circumstances, the Authority will wish to be formally consulted prior 
to the implementation of the changes.
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12.1.4 The key issues regarding changes proposed by either party are whether such changes are mandatory 
and how the cost of implementing such changes (if any) is to be allocated. The Contract should 
therefore contain a comprehensive mechanism by which changes may be proposed by either party and 
evaluated and approved prior to implementation.

12.2  FACTORS TO CONSIDER

12.2.1 A proposed change may involve construction and/or operational changes. Depending on the nature of 
the change, costs may be incurred in implementing such change which were not originally anticipated. 
Changes to the service requirement which involve additional capital or operating costs may not be easily 
accommodated within the Contract where (in order to produce as competitive a bid as possible) the 
Contractor has only have set aside a small reserve in its budget to cover contingency requirements. Its 
financiers will be concerned that any changes will not have an adverse impact on the Project’s 
economics. The Contractor should not in all cases be required to increase its contingency financing 
simply to cover possible changes as this is unlikely to prove value for money for the Authority if no 
changes are required.

12.2.2 Before seeking Authority Changes, the Authority should recognise that substantial changes are likely to 
involve a need for lengthy and possibly costly negotiations with the Contractor and its financiers. For a 
discussion of some of the issues that need to be dealt with see Section 5.2.3 (Calculation of 
Compensation) [of the SoPC3 Guidance]. Significant changes are likely to require amendments to the 
Contract or supplementary financing which will be subject to the lending climate prevailing at that time or 
have to be financed by the Authority itself. While the Contract must cater for the flexibility required to 
meet major changes in the Authority’s operating environment, such changes should be minimised where 
possible. The Authority may also need the flexibility to require the Contractor to carry out small works 
changes; if this flexibility is required, such changes should not necessitate significant amendments to 
the Contract and should be comparatively uncontroversial.

12.2.3 In some projects, the Authority may foresee changes being required to the Service during the term of 
the Contract but not be sufficiently well informed in respect of its future requirements to enable it to 
require pre-priced options from the Contractor. In such circumstances, although the change mechanism 
may enable the Authority to negotiate with the Contractor as and when it requires the change to the 
Service, the Authority may be unable to agree the solution and price for effecting that change and be left 
with no option but to terminate the Contract voluntarily in order to achieve its objective. The difficulty for 
the Authority in such circumstances is the cost attached to voluntary termination. If an Authority is 
concerned about the possibility of this situation arising it should ensure that it takes into account the 
costs associated with voluntary termination as part of the evaluation of each bid (i.e. breakage costs 
associated with Senior Debt and the method of calculating the equity element of the compensation).

12.2.4 Some changes may, of course, involve no additional costs and may even reduce certain costs. The 
remainder of this Section assumes that changes in the service requirement (whether generated by the 
Authority or the Contractor) will lead to costs being incurred. Where, however, any such change results 
in the reduction of certain costs, the parties will need to agree upon the best way to pass through such 
savings to the Authority (in the case of Authority Changes) or to share such savings (in the case of 
Contractor generated changes).

12.3  AUTHORITY CHANGES

12.3.1 Authority Changes should be limited to changes to the service requirement or to the specified 
constraints on inputs. In exceptional cases, there may be limits on the type of change the Authority may 
require. For example, it may be prevented from reducing its requirement for available places below a 
certain level or, as in some prisons projects, from requiring a male prison to accept female prisoners. 
The form of the variation should be a restatement of the original specification. 

12.3.2 In some projects, Authority Changes may be quite foreseeable (e.g. in street lighting projects, 
demographic projections of the Authority may make it quite foreseeable that the Authority will require 
new units to be brought into the scope of the Contract as housing increases in the region). In such 
circumstances, where the Authority’s future requirements are reasonably well known, the Authority 
should consider the feasibility of requiring the Contractor to commit to pricing pre-specified changes as 
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part of the Contract (e.g. unit prices for new lamp posts). 

12.3.3 In all PFI Contracts, there is an inevitable tension between cost and flexibility. Stated simply, the 
cheapest Unitary Payment may provide the Authority with the least flexibility in managing the Contract, 
as the ability to absorb unforeseen changes and risks inevitably comes at a price. To preserve flexibility 
in managing the Contract, the Authority must think carefully whether or not it requires pre-priced options 
to vary scope, pre-priced unit rates for additional capacity of service delivery, comprehensive rights to 
insist on benchmarking market costs, open book accounting and cost transparency linked to prescribed 
margins for pre-agreed risk profiles.

12.3.4 Authority Changes during the construction or development phase should, where possible, be kept to a 
minimum and unless a long period of time is scheduled to elapse before the Service Commencement 
Date (e.g. three years or more) the Authority should not ordinarily reserve the right to change its 
construction requirements prior to Service Commencement. In exceptional circumstances the 
Contractor may be able to incorporate such a change during the construction stage much more cheaply 
than after the Service has commenced. The Contract should incorporate provisions to reflect this 
possibility.

12.3.5 The drafting for Authority Change procedure, for all changes other than Small Works Changes, is set 
out in Clause 12.4 (Authority Changes) below. Initially, the Authority should serve a notice setting out 
the intended change and require the Contractor to provide an estimate of the technical, financial, 
contractual and timetable implications of the change within, say, 21 days. The Contractor should by this 
stage have been entitled to set out any reasons why the Authority was not entitled to seek such a 
change (or why and for what reason it resists such a change). The intention of this stage is for the 
Contractor to provide quickly an estimate of the implications of the change.

12.3.6 The Authority should recognise that the Contractor’s financiers, in particular, are unlikely to allow the 
Contractor to agree to any change which would increase project risk, financing risk or reduce the rate of 
return. Such limits must be reasonable, however, and the financiers should not have an independent 
veto even if practically they will have a great deal of input and control over the ability of the Contractor 
to agree to any changes to the extent a right exists (see Clause 12.4 (Authority Changes)). If the 
Contractor is fully protected against the consequences of an Authority Change and how it is to be paid 
for, there should be no objection by its financiers.

12.3.7 In considering whether the Contractor’s objections are reasonable, the Authority should take into 
account all relevant circumstances. For example, it would normally be reasonable for the Contractor to 
object to an Authority Change which would result in a change in the nature of the project.

12.3.8 If the Authority still wishes to proceed with the change, the Contractor and the Authority should meet to 
discuss its implications. If the variation is sufficient to require the Contractor to seek additional finance, 
this may not be secured until after the Authority has committed fully to implementing the change. It is 
necessary therefore to seek “reasonable endeavours” commitments for the Contractor to put in place 
the finance. If the Contractor is unable to put in place the finance the Authority should reserve the right 
to fund the change through another method (e.g. by providing the necessary funding itself). The 
Authority must ensure that the finance provided represents good value for money (see Section 5.2.3 
(Calculation of Compensation) [of the SoPC3 Guidance]).

12.3.9   The estimates and quotation should be a fair estimate of the likely implications of the change. 
Nevertheless, the Authority should ensure that it is paying a reasonable price to implement the change 
by including provisions within the Contract that:

• make clear the duty on the Contractor to mitigate the costs;

• ensure that there is transparency of information on costings (see Section 29.7 (Contractor’s 
Records) [of the SoPC3 Guidance]);

• where the change is to be implemented by a Sub-contractor, provide, where practicable, for 
competitive quotes to be obtained and for the Authority to have the right to require 
competitive tendering in respect of any capital works required to implement the relevant 
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change in Service; and

• where the change is to be implemented by the Contractor, that the cost is benchmarked 
against prevailing market rates. 

If the parties disagree, the matter should be resolved by an independent third party (see
Section 27 (Dispute Resolution) [of the SoPC3 Guidance]). Once the price is agreed or
determined, the Contractor should incorporate the relevant change.

12.3.10. If the Authority decides not to proceed with a change then this may have given rise to the
Contractor incurring costs in estimating the cost of the Authority Change. On the other hand, the 
Contractor can, in practice, seek to resist changes by quoting unrealistically high prices. The Contractor 
should have no automatic right to recover all of its costs of preparing the bid as many of them will be 
internal costs which are already factored into its overhead provisions. If reimbursement is to be made it 
should only cover reasonable additional costs. The following factors are relevant in determining 
whether this is appropriate:

• the steps that have been undertaken by the Contractor (which is then a sole supplier) to 
produce a reasonable estimate;

• the extent to which the Authority has sight of the cost elements of the estimate (i.e. its 
component parts can be verified); and

• the extent to which changes are part of the original requirement (e.g. with training and 
simulator projects changes are inevitable, whereas in many accommodation projects they 
can often be avoided).

12.4  MEANS OF PAYMENT

12.4.1 If an Authority Change requires Capital Expenditure (i.e. expenditure that will have the effect of 
increasing the Contractor’s financing costs for example, due to further construction work) or the 
Authority Change is required (where permitted) during the construction phase then generally the 
Authority should meet such costs by payment of a lump sum, staged payments or sums to pay for the 
reasonable and proper costs of the Contractor as they are incurred (on presentation of invoices) unless 
the Contractor is able to fund the costs itself and amortise them through the period of the Contract 
through an increase in the Unitary Charge in a way that is good value for money. The Contractor must, 
however, be incentivised to complete the changes necessary to ensure full compliance with the 
relevant change, so the payment mechanism should be structured accordingly (i.e. the Contractor 
should not receive payment in full before it has fully implemented the necessary changes as normal 
commercial practice would suggest). This should fit naturally with the Contractor’s contract with its Sub-
contractors carrying out the changes (as the Contractor will want similarly to incentivise its Sub-
contractors to complete the changes). In this regard the points made in Section 5.2.3 (Calculation of 
Compensation) [of the SoPC3 Guidance] are equally applicable here.

12.4.2 Any increase in operating costs resulting from the Authority Change which is effected in the Service 
Period should normally be met by an increase in the Unitary Charge (see Section 5.2.3 (Calculation of 
Compensation)). The same approach should generally be used whether the change is required during 
the construction phase or the operational phase, as it is the cost effect of the change that is important 
here rather than the timing.

12.4.3 If the change will reduce the Contractor’s costs (whether Capital Expenditure or operating costs), then 
an appropriate reduction should be made to the Unitary Charge (taking into account the fact that the 
Contractor’s financial position should not be prejudiced). In the case of lower Capital Expenditure, the 
effect will be to reduce the amount of committed funding required by the Contractor, which excess may 
be released (again, see Section 5.2.3 (Calculation of Compensation) [of the SoPC3 Guidance]).

12.5  SMALL WORKS CHANGES

12.5.1 To facilitate efficient management of the Contract, reduce costs for both parties and ensure continued 
delivery of the Service, the Contract should provide an efficient mechanism for dealing with requests by 
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the Authority for small changes to the Service.

12.5.2 In any Contract Year the Authority may have to make several requests to the Contractor in respect of 
minor changes to the Service. Provided that the threshold is low enough for the Contractor to manage, 
there is no reason why the Contractor should not be able to provide a schedule of rates to the Authority 
at the beginning of each Contract year, which (when agreed) shall apply in respect of all requests from 
the Authority for small works changes to be implemented by the Contractor. The Contractor should 
provide the Authority with a rate in respect of labour costs and the materials element of any small works 
change should be charged at cost plus a pre-agreed margin. Required drafting is set out below:

12.6 CONTRACTOR CHANGES IN SERVICE

12.6.1 Notwithstanding the recommendation given in Section 3.4 (Submission of Designs and Information to 
the Authority) [of the SoPC3 Guidance] the Contractor should be encouraged to find ways of delivering 
the Service more cheaply and efficiently. If quality is maintained, then the Authority should not object 
and both parties should share in the benefits.

12.6.2 It may, however, be appropriate for the Authority to reserve the right to object to certain changes in the 
means of delivery. In such cases, a procedure should be built into the Contract providing for the 
Contractor to serve a notice of a change (including any consequent amendments required to the 
Contract and other Project Documents) on the Authority, giving the Authority an opportunity to object on 
reasonable grounds within a reasonable time period. If the Authority objects, the change should not be 
made or should be amended and presented again.

12.6.3 In all Contracts, however, the Authority will need a similar procedure to be followed if the Contractor 
proposed a change in the actual service requirement although in this case the Authority should not be 
under any obligation to give reasons for any refusal to agree a change.

12.6.4 The Authority should generally object only if the primary tenets of the deal are likely
to be compromised. This might be the case if:

• the change will not provide the Authority with the Service it requires;

• the change diminishes the quality of the Service to be delivered by the Contractor or the 
likelihood of successful delivery;

• the change will interfere with the Authority’s relationship with third parties;

• the change threatens the Contractor’s financial robustness;

• the residual value of the assets is likely to be reduced materially (depending, of course, on 
who bears this risk); or

• the change materially affects the risks or costs to which the Authority is exposed.

12.6.5 A Contractor generated change will not normally be expected to result in an increase in the Unitary 
Charge, but to allow the same Service to be delivered more cheaply (so improving the return of the 
Contractor); a better service to be delivered at the same price; or a combination of the two. If the 
Contractor’s costs will be reduced by the Contractor generated change, a reduction in the Unitary 
Charge can be agreed as part of the procedure. This should not, however, be a full pass through, as 
the Contractor should be incentivised to make cost savings and the Authority is more likely to benefit 
from innovation by the Contractor than suffer.
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CORE CONTRACT DRAFTING

34 VARIATION PROCEDURE

34.1 Authority Changes

Paragraph 1 of [Clause 34 – Schedule A] (Variations) shall have effect in respect of changes 
proposed by the Authority.

34.2 PPP Co Changes

Paragraph 2 of [Clause 34 – Schedule A] (Variations) shall have effect in respect of changes 
proposed by PPP Co. 

34.3 Small Works

(a) The PPP Co shall carry out Small Works at the request of the Authority.

(b) [●] ([●]) days prior to the Service Commencement Date and the commencement of each 
subsequent Contract Year, the PPP Co shall propose a schedule of rates to be agreed with 
the Authority (the “Small Works Rates”), such agreed rates to be applied in respect of any 
request from the Authority for Small Works to be completed during that Contract Year. The 
value of any Small Works shall be calculated on the basis that:

(i) the labour element shall be calculated in accordance with the Small Works Rates or, 
where such rates are not applicable, in accordance with rates which are fair and 
reasonable; and

(ii) the materials element shall be charged at the cost of the materials to the PPP Co or 
to the contractor carrying out the work (net of all discounts) plus [●]%.

(c) The PPP Co and the Authority shall agree the timing of the Small Works, so as to minimise 
inconvenience or disruption to the Operations.  The PPP Co shall take all reasonable steps to 
minimise the duration of any Small Works.

34.4 Any dispute between the parties relating to the Small Works and/or Small Works Rates shall be 
determined in accordance with Clause 56 (Dispute Resolution Procedure).

Comment:  Not all PPP contracts have this procedure for small works changes. It has been introduced 
into the UK standard guidance, to avoid the more cumbersome procedures used for more 
significant changes, and the same approach has been taken in the Core Contract.

ADDITIONAL CORE CONTRACT DRAFTING

[CLAUSE 34 – SCHEDULE A]

VARIATIONS

1. Authority Changes

1.1 The Authority has the right to require changes to the Works or Operations (other than Small Works 
Changes in which case Clauses 34.3 and 34.4 (Small Works) will apply) in accordance with this 
paragraph 1 of [Clause 34 – Schedule A] (an “Authority Change”). 
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1.2 The PPP Co may refuse an Authority Change which:

1.2.1 requires the Works or Operations to be performed in a way that infringes any Law or Legal 
Requirement or is inconsistent with Good Industry Practice;

1.2.2 would cause any necessary consent to be revoked (or a new consent required to implement 
the relevant Authority Change to be unobtainable);

1.2.3 would, if implemented, result in a material and adverse change in the nature of the Project 
(including its risk profile);

1.2.4 would materially and adversely affect the PPP Co’s ability to deliver the Project;

1.2.5 materially and adversely affect the health and safety of any person;

Comment:  Other grounds for rejection of variations are included in the NRA’s model form. The 
Accommodation Contract has the following additional grounds:

• the Change would materially and adversely affect the Operator’s ability to comply with the 
Services Requirements or would increase to a material extent the likelihood of a deduction 
from the Unitary Payment;

• if the Change were implemented, the structural, mechanical or electrical performance of the 
Facility would be materially adversely affected and/or the function or design-life of the Facility 
would be materially adversely affected;

• the Change would materially and adversely affect the Operator’s ability to perform the Services 
or provide the Facility in a way that is not compensated for or otherwise accommodated by an 
amendment to this Agreement.

1.3 If the Authority requires an Authority Change, it must serve an Authority Notice of Change on the PPP 
Co.  The Authority Notice of Change shall:

1.3.1 set out the change in the Works or Operations required in sufficient detail to enable the PPP 
Co to calculate and provide the Estimated Change in Project Costs in accordance with 
paragraph 1.4 below (the “Estimate”);

1.3.2 in the event that the Authority Change will require Capital Expenditure, state whether the 
Authority intends to pay to the PPP Co the costs involved in implementing the Authority 
Change or whether the Authority requires the PPP Co to use its reasonable efforts to obtain 
funding in accordance with paragraph 1.4.1 below; and

1.3.3 require the PPP Co to provide the Authority with the Estimate within [●] ([●]) Working Days of 
receipt of the Authority Notice of Change with the Estimate. 

1.4 As soon as practicable and in any event within [●] ([●]) Working Days after having received the 
Authority Notice of Change, the PPP Co shall deliver to the Authority the Estimate. The Estimate shall 
include the opinion of the PPP Co on:

1.4.1 whether relief from compliance with obligations is required, including the obligations of the 
PPP Co to achieve the Target Service Commencement Date and meet the O& M 
Requirements during the implementation of the change in Operations;

1.4.2 any impact on the provision of the Works or Operations;

1.4.3 any amendment required to this Agreement and/or any Project Document as a result of the 
Authority Change;
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1.4.4 any Estimated Change in Project Costs that result from the change in the Works or 
Operations; 

1.4.5 any loss of revenue that results from the change in Works or Operations;

1.4.6 any Capital Expenditure that is required or no longer required as a result of the change in 
Works or Operations;

1.4.7 any regulatory approvals which are required;

1.4.8 the proposed method of certification of any construction or operational aspects of the Works 
or Operations required by the Authority Change if not covered by the procedures specified in 
(Clause 5 (Design and Construction Certificates) and/or Clause 9 (Services Commencement 
Certificate);

1.4.9 the impact on the residual value of the [Project Facility]; and 

1.4.10 the programme for implementing the Authority Charge.

1.5 As soon as practicable after the Authority receives the Estimate, the parties shall discuss and agree 
the issues set out in the Estimate, including:

1.5.1 providing evidence that the PPP Co has used reasonable endeavours (including (where 
practicable) the use of competitive quotes) to oblige the Contractor and / or the Operator 
and/or sub-contractors of any tier to minimise any increase in costs and maximise any 
reduction in costs;

1.5.2 demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a 
cost effective manner, including showing that when such Capital Expenditure is incurred, 
foreseeable Changes in Law at that time have been taken into account by the PPP Co; 

1.5.3 demonstrating that any expenditure that has been avoided, which was anticipated to be 
incurred to replace or maintain assets that have been affected by the Authority Change 
concerned, has been taken into account in the amount which in its opinion has resulted or is 
required under paragraph 1.4.4 and/or 1.4.5 above; and

1.5.4 demonstrating how any impact on the residual value of the [Project Facility] (or part(s) thereof) 
has been taken into account in the Estimate.

In such discussions the Authority may modify the Authority Notice of Change and (if the estimated 
increase in Capital Expenditure in respect of the change in Works or Operations is expected to 
exceed €[●] (Indexed) for Authority Changes relating to provision of professional services and/or €[●]
(Indexed) for all other Authority Changes), the Authority may require the PPP Co to seek and 
evaluate competitive tenders for the relevant capital works. In each case the PPP Co shall, as soon 
as practicable, and in any event not more than [●] ([●]) Working Days after receipt of such 
modification, notify the Authority of any consequential changes to the Estimate.

1.6 If the PPP Co does not intend to use its own resources to implement any Authority Change it shall 
comply with Good Industry Practice with the objective of ensuring that it obtains best value for money 
(taking into account all relevant circumstances including, in particular, the requirement that the PPP 
Co should not be worse off as a result of the implementation of the change in Works or Operations) 
when procuring any work, services, supplies, materials or equipment required in relation to the 
change in the Works or Operations.

1.7 If the parties cannot agree on the contents of the Estimate then the dispute will be determined in 
accordance with [Clause 56 – Schedule] (Dispute Resolution Procedure).

1.8 As soon as practicable after the contents of the Estimate have been agreed or otherwise determined 
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pursuant to Schedule [●] (Dispute Resolution Procedure), the Authority shall:

1.8.1 confirm in writing the Estimate (as modified); or

1.8.2 withdraw the Authority Notice of Change.

1.9 If the Authority does not confirm in writing the Estimate (as modified) within [●] ([●]) Working Days of 
the contents of the Estimate having been agreed in accordance with paragraph 1.5 above or 
determined pursuant to paragraph 1.7 above, then the Authority Notice of Change shall be deemed to 
have been withdrawn.

1.10 In the event that the Estimate (as modified) involves estimated Capital Expenditure then (unless the 
Authority has elected to fund such costs in accordance paragraph 1.3.2) the PPP Co shall use its 
reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, on terms 
reasonably satisfactory to it and the Senior Creditors.

1.11 If the PPP Co has used its reasonable endeavours to obtain funding for the whole of the estimated 
Capital Expenditure, but has been unable to do so within [●] ([●]) Working Days of the date that the 
Authority confirmed the Estimate, then the PPP Co shall have no obligation to carry out the Authority 
Change, unless the Authority agrees within [●] ([●]) Working Days of the end of such period to pay the 
costs for which funding is not available on the basis provided in paragraph 1.14 below.

1.12 The Authority may, at any time following the date on which the Estimate is confirmed, agree to meet all 
or, to the extent the PPP Co has obtained funding for part of the Capital Expenditure, the remaining 
part of the estimated Capital Expenditure.

1.13 In the event that the Estimate has been confirmed by the Authority, then the adjustment to the Unitary 
Charge shall be made in accordance with Part 10 (Unitary Charge Adjustment) of [Clause 27 -
Schedule] (Payment Mechanism).

1.14 Where the Authority agrees to pay the costs for which funding is not available pursuant to paragraph 
1.11 above:

1.14.1 the Authority and PPP Co shall agree:

1.14.1.1 a payment schedule in respect of the payment of such sum reflecting the amount 
and timing of the costs to be incurred by the PPP Co in carrying out the Authority 
Change to the extent borne by the Authority; and

1.14.1.2 where payment for part of the Authority Change reflects the carrying out of, or 
specific progress towards, an element within the change in the Works or Operations, 
an objective means of providing evidence confirming that the part of the change in 
the Works or Operations corresponding to each occasion when payment is due 
under the payment schedule appears to have been duly carried out,

(such payment schedule and evidence to be determined in accordance with [Clause 56 –
Schedule] (Dispute Resolution Procedure) in the event of the Authority and PPP Co failing to 
agree as to its terms);

1.14.2 the Authority shall make a payment to PPP Co within [●] ([●]) Working Days of receipt by the 
Authority of invoices presented to the Authority (in all material respects) in accordance with 
the agreed payment schedule (as the case may be, varied by agreement from time to time) 
accompanied by the relevant evidence (where applicable) that the relevant part of the change 
in the Works or Operations has been carried out; and

1.14.3 if payment is not made in accordance with paragraph 1.14.2 above, the Authority shall pay 
interest to the PPP Co on the amount unpaid from the date [●] ([●]) Working Days after receipt 
of the relevant invoice until paid at the Default Interest Rate in accordance with Clause 41.4 
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(Late Payments).

1.15 In the event that the Estimate has been confirmed by the Authority the relevant Authority Change shall 
be commenced by the PPP Co within [●] ([●]) Working Days of the Authority’s confirmation and 
implemented by the PPP Co in accordance with the programme for implementing the proposed 
change included in the Estimate.  Within such period of [●] ([●]) Working Days (or such longer period 
agreed by the Authority and the PPP Co acting reasonably), the Parties shall enter into any 
documents to amend this Agreement or any relevant Project Document which are necessary to give 
effect to such change.

2. PPP Co Changes 

2.1 If the PPP Co wishes to introduce a change in the Works or the Operations (other than minor changes 
that have no financial impact and do not adversely affect the delivery of the Operations, in which case 
Schedule [●] (Review and Certification Procedure) [see [Clause 5 – Schedule A] for Parts 1,3 and 4] 
will apply and/or Small Works, in which case Clause 34.3 (Small Works) will apply) (a “PPP Co 
Change”), it must serve a PPP Co Notice of Change on the Authority.

2.2 The PPP Co Notice of Change must:

2.2.1 set out the proposed change to the Works or Operations in sufficient detail to enable the 
Authority to evaluate it in full;

2.2.2 specify the PPP Co’s reasons for proposing the change in Works or Operations;

2.2.3 request the Authority to consult with the PPP Co with a view to deciding whether to agree to 
the change in Works or Operations and, if so, what consequential changes the Authority 
requires as a result;

2.2.4 indicate any implications of the PPP Co. change in the Works or Operations (including any 
impact on the residual value of the [Project Facility] of part(s) thereof);

2.2.5 indicate, in particular, whether a variation to the Unitary Charge is proposed (and, if so, give a 
detailed cost estimate of such proposed change); 

2.2.6 indicate if there are any dates by which a decision by the Authority is critical; and

2.2.7 set out the programme for implementing the proposed change.

2.3 The Authority shall evaluate the PPP Co’s proposed change to the Works or Operations in good faith, 
taking into account all relevant issues, including whether:

2.3.1 a change in the Unitary Charge will occur;

2.3.2 the PPP Co Change affects the quality of the Works or Operations or the likelihood of 
successful delivery of the Project;

2.3.3 the PPP Co Change will interfere with the relationship of the Authority with third parties;

2.3.4 the financial strength of the PPP Co is sufficient to perform the changed Works or Operations;

2.3.5 the residual value of the [Project Facility] is reduced; or

2.3.6 the PPP Co Change materially affects the risks or costs to which the Authority is exposed.

2.4 As soon as practicable after receiving the PPP Co Notice of Change, the parties shall meet and 
discuss the matter referred to in it. During their discussions the Authority may propose modifications 
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or accept or reject the PPP Co Notice of Change.

2.5 If the Authority accepts the PPP Co Notice of Change (with or without modification), the relevant 
change in Works or Operations shall be implemented within [●] ([●]) Working Days of the Authority’s 
acceptance and implemented by PPP Co in accordance with the programme for implementing the 
proposed change include dint he PPP Co Notice of Change (as modified).  Within this period (or such 
longer period agreed by the parties acting reasonably), the parties shall consult and agree the 
remaining details as soon as practicable and shall enter into any documents to amend this 
Agreement or any relevant Project Document which are necessary to give effect to the PPP Co 
Change.

2.6 If the Authority rejects the PPP Co Notice of Change, it shall not be obliged to give its reasons for 
such a rejection.  Subject to paragraph 2.9 below, the Authority may reject any PPP Co Notice of 
Change in its absolute discretion. 

2.7 Unless the Authority’s acceptance specifically agrees to an increase in the Unitary Charge, there shall 
be no increase in the Unitary Charge as a result of a change in Works or Operations proposed by the 
PPP Co. 

2.8 If the proposed PPP Co Change causes or will cause the PPP Co’s costs or those of a Sub-contractor 
to decrease, there shall be a decrease in the Unitary Charge such that the savings are shared 
between the Authority and PPP Co.  PPP Co and the Authority shall agree how such savings are to 
be apportioned in relation to each PPP Co Change but in any event the Authority’s share of such 
savings shall not be less than [●]% of the total value of the savings.  

2.9       The Authority cannot reject a PPP Co Change, which is required in order to conform to a Change in 
Law. The costs of introducing a PPP Co Change resulting from a Relevant Change in Law (including 
any resulting variation in the Unitary Charge) shall be dealt with in accordance with Schedule [●] 
(Change in Law) [Part 1 at [Clause 35 – Schedule]] and to the extent not dealt with shall be borne by 
the PPP Co.

KEY DEFINITIONS – USED IN CLAUSE 34 ADDITIONAL CORE CONTRACT DRAFTING

“Capital Expenditure” means any expenditure which falls to be treated as capital expenditure in accordance with 
generally accepted accounting principles in the State from time to time (and, for the avoidance of doubt, 
excluding any revenue expenditure).

“Design and Construct Period Variation Construction Cost” means the cost of complying with a Construction 
Variation in the Design and Construct Period, including the reasonable out of pocket costs properly and 
reasonably incurred by the PPP Co in complying with such Construction Variation, which costs may reflect a 
reasonable allowance for the Contractor’s profit and overhead recovery.

“Design and Construct Period Variation Construction Saving” means the saving which will arise as a result of 
complying with a Construction Variation in the Design and Construct Period less the reasonable out of pocket 
costs properly incurred by the PPP Co in complying with the terms of [Clause 34 – Schedule] (Variations) in 
relation to such Construction Variation.

“Estimated Change in Project Costs” means in relation to [Clause 34 – Schedule A] (Variations) the aggregate 
of any estimated increased construction costs, operating costs and financing costs less the aggregate of any 
reduced construction costs, operating costs and financing costs;

“Operational Period Variation Construction Cost” means the cost of complying with a Construction Variation 
during the Operational Period.

“Operational Period Variation Construction Saving” means the saving which will arise as a consequence of 
complying with a Construction Variation during the Operational Period.
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“Re-Optimise” means to revise the Financial Model in accordance with this Agreement to take into 
consideration the information contained in the PPP Co’s Construction Variation Report, the PPP Co’s Operation 
Variation Report or the PPP Co’s Tolling Variation Report and amending the Construction Payments, 
Operational Payments pursuant to [Clause 34 – Schedule B] (Variations) in accordance with the Optimisation 
Procedure … and “Re-Optimising” and “Re-Optimisation” and “Re-Optimised” shall be interpreted accordingly.

“Optimisation Procedure” means the procedure used at the Commencement Date  , which takes into account all 
of the inputs to the Financial Model (e.g. equity contributions, funding from Credit Providers and construction 
costs) to determine the outputs of the Financial Model including, without limitation, the Construction Payments, 
Operational Payments, and which shall be used to revise the Financial Model to ensure that the PPP Co’s 
[cover ratios, shareholder returns, risk transfer and gearing]  are maintained at the levels determined at the 
Commencement Date following any Construction Variation, Operation Variation, Tolling Variation or 
Refinancing.

NRA MODEL CONTRACT DRAFTING

Comment:   The NRA Model Contract variations schedule is more detailed than the Core Contract 
drafting. Although it does not have the provision for small works, it has separate parts 
dealing with  changes to the construction and operations, and also deals separately with 
variations during the construction and services periods. Finally, it has provisions for 
changes in traffic and changes to the toll scheme: they are not repeated here as their 
relevance is limited to toll roads.

[●].1 Variations during the Design and Construct Period

Parts 1 and 5 of [Clause 34 – Schedule B] (Variations) shall have effect in respect of Construction 
Variations during the Design and Construct Period, Part 3 of [Clause 34 – Schedule B] (Variations) 
shall have effect in respect of Operation Variations during the Design and Construct Period and Part 4 
of [Clause 34 – Schedule B] (Variations) shall have effect in respect of Tolling Variations during the 
Design and Construct Period.

[●].2 Variations during the Operational Period

Parts 2 and 5 of [Clause 34 – Schedule B] (Variations) shall have effect in respect of Construction 
Variations during the Operational Period, Part 3 of [Clause 34 – Schedule B] (Variations) shall have 
effect in respect of Operation Variations during the Operational Period and Part 4 of [Clause 34 –
Schedule B] (Variations) shall have effect in respect of Tolling Variations during the Operational 
Period.

[CLAUSE 34 – SCHEDULE B]

Variations

Part 1

Construction Variations during the Design and Construct Period

This Part 1 shall apply in accordance with Clause [●].1 (Variations during the Design and Construct Period)
[above].
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1.  Either party shall be entitled during the Design and Construct Period to require Construction Variations to 
be effected by the PPP Co, provided that the PPP Co shall only require Construction Variations that will 
not adversely affect the quality, appearance or function of the Works or the ability of the Works to satisfy 
the Technical Requirements and will not unreasonably delay the Completion Date.

2  Notice of Construction Variation

Should the Authority require any Construction Variation to be effected during the Design and Construct 
Period, the Authority’s Representative shall issue an Authority’s Notice of Construction Variation identifying 
the proposed Construction Variation in reasonable detail.  Within 10 (ten) Working Days of the issue of an 
Authority’s Notice of Construction Variation, the Authority shall notify the PPP Co of its proposed method 
of financing pursuant to paragraphs 7.2 to 7.4 inclusive of this Part 1 of [Clause 34 – Schedule B], if 
financing is required.  Should the PPP Co require any Construction Variation, the PPP Co’s 
Representative shall issue a PPP Co’s Notice of Construction Variation identifying the proposed 
Construction Variation.

3 PPP Co’s Construction Variation Report

The PPP Co shall issue a PPP Co’s Construction Variation Report to the Authority’s Representative as 
soon as reasonably practicable following receipt of an Authority’s Notice of Construction Variation or issue 
of a PPP Co’s Notice of Construction Variation, and in any event within 20 (twenty) Working Days.

4 PPP Co’s Construction Variation Report Content

4.1  Any PPP Co’s Construction Variation Report issued pursuant to this Part 1 of [Clause 34 – Schedule B]
shall state:

4.1.1  whether the proposed Construction Variation can be effected without adverse impact on the 
Programme, the Milestone Events and/or the Target Completion Date and, if it cannot be so 
effected, what the PPP Co reasonably anticipates will be the effect of the Construction 
Variation on the Programme, the Milestone Events and the Target Completion Date including 
the length of time and programme for obtaining any Necessary Consents as referred to in 
paragraph 4.1.7;

4.1.2  whether, in the opinion of the PPP Co, the Construction Variation should be effected and, if the 
PPP Co is of the opinion that it should not be effected, the reasons for that opinion;

4.1.3  either the Design and Construct Period Variation Construction Cost or the Design and 
Construct Period Variation Construction Saving, in each case, calculated by reference to the 
details contained in the Construction Cost Breakdown, to the extent the same is relevant to 
the Construction Variation and taking into account construction cost inflation as a result of any 
movement in any of the Milestone Events in consequence of the Construction Variation;

4.1.4  where relevant, the indicative terms of the proposed financing arrangements, including the
proposed amendments to the Funding Agreements (if any);

4.1.5  the effect (if any) of the Construction Variation on the Operations and the cost of performance 
thereof, including insurances and the cost and timing of asset renewal, and if the effect of the
Construction Variation is such as to constitute an Operation Variation then a PPP Co’s 
Operation Variation Report shall be issued with this PPP Co’s Construction Variation Report;

4.1.6  the Change in Traffic (if any) likely to be caused by the Construction Variation and calculated in 
accordance with Annex 1 to this Part 1; 

4.1.7  the Necessary Consents (including any Required Planning Approvals if applicable) which, in 
the opinion of the PPP Co, will need to be obtained to give effect to the Construction Variation;

4.1.8  any necessary additional or alternative Performance Points required as a result of the 
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Construction Variation; 

4.1.9  details of the changes to the Operational Payments and Construction Payments, and if relevant 
any Variation Payments or any required increase to the Annual OP Limit, calculated by Re-
Optimisation of the Financial Model and in accordance with the relevant provisions of 
paragraphs 7 and 8;

4.1.10  any reason, if applicable, entitling the PPP Co to refuse to effect the Construction Variation in 
accordance with paragraphs 4.2, 4.3 and 4.4; and

4.1.11  any other matter which the PPP Co considers relevant.

In each case, the PPP Co’s Construction Variation Report will be accompanied by working papers 
clearly setting out the derivation and illustrating the calculation of any amount referred to in this 
paragraph 4.1.

4.2  Subject to paragraph 4.4 below, during the Design and Construct Period, the PPP Co shall be entitled to 
refuse to effect any Construction Variation required pursuant to any Authority’s Notice of Construction 
Variation where:

4.2.1  any Necessary Consents listed in the relevant PPP Co’s Construction Variation Report 
pursuant to paragraph 4.1.7 will not be obtainable or any existing Necessary Consents would 
be revoked and would not be replaced; or

4.2.2  the Construction Variation would, if implemented, materially adversely affect the health and 
safety of any person or give rise to a breach of any Law or Legal Requirement; or

4.2.3  the Construction Variation would, if implemented, have a material adverse effect on the PPP 
Co’s ability to meet any of its obligations and liabilities under any or all of this Agreement or 
the Project Documents or have an adverse effect (other than an immaterial adverse effect) on 
the PPP Co’s ability to meet any of its obligations and liabilities under the Funding 
Agreements in a way not compensated for by the Construction Payments,  Operational 
Payments or Variation Payments revised in accordance with paragraph 7 or any other 
provision of this [Clause 34 – Schedule B] or pursuant to any Operation Variation or any 
Tolling Variation; or

4.2.4  the Construction Variation would cause a breach by the PPP Co of its obligations under this 
Agreement and/or the Project Documents which breach is not being waived by the Authority.

Subject to paragraphs 4.3 and 5.2, the PPP Co shall have no other entitlement to refuse to effect a 
Construction Variation required by the Authority pursuant to an Authority’s Notice of Construction 
Variation during the Design and Construct Period.

4.3  Save in respect of Construction Variations of the type described in paragraph 4.4 below, the Authority 
shall procure that, in relation to any Construction Variation required during the Design and Construct Period, 
an Authority’s Notice of Construction Variation shall not be issued without the PPP Co’s prior written consent 
(such consent not to be unreasonably withheld or delayed) where the Design and Construct Period Variation 
Construction Cost, is likely to exceed [   (   )] million Euro or, when taken with the Design and Construct Period 
Variation Construction Cost in respect of previous Construction Variations, is reasonably likely to exceed such 
amount. 

Comment:   This puts an upper limit on the value of variations which the Authority can require during 
the construction period.

4.4  During the Design and Construct Period, the PPP Co shall only be entitled to refuse to effect a 
Construction Variation which constitutes a change to the Construction Requirements set out at Part [●]
of Schedule [●] (Construction Requirements), or to that part of Part [●] of Schedule [●] (Tender 
Proposals) which refers to the Tolling Facilities or any other change to the Construction Requirements 
relating to the Tolling Facilities, and is required as a consequence of any Authority’s Notice of 
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Construction Variation, where:

4.4.1  the Construction Variation would, if implemented, materially adversely affect the health and 
safety of any person or give rise to a breach of any Law or Legal Requirement; or

4.4.2  the Construction Variation would cause a breach by the PPP Co of its obligations under this 
Agreement and the Project Documents which breach is not being waived by the Authority.

The PPP Co shall have no other entitlement to refuse to effect such a Construction Variation.

Comment:  This is a sector-specific provision further limiting the PPP Co’s right to object to variations 
concerning the tolling facilities.

4.5  The Authority shall be entitled in its absolute discretion, whether before or after receipt of the PPP Co’s 
Construction Variation Report, to refuse to agree that any Construction Variation be implemented 
pursuant to a PPP Co’s Notice of Construction Variation, unless such a Construction Variation is required 
to enable the PPP Co to comply with its obligations under this Agreement (including compliance with an 
applicable Law or Legal Requirement). Any such refusal may be disputed by the PPP Co and referred for 
resolution to the Disputes Resolution Procedure.

5 Authority’s Construction Variation Confirmation

5.1  As soon as practicable after receipt of the PPP Co’s Construction Variation Report, the Authority’s 
Representative shall seek to agree with the PPP Co each of the following in respect of the relevant 
Construction Variation:

5.1.1  any change to the Target Completion Date resulting from the Delay Event consequent upon 
the Construction Variation, pursuant to Clause [●] (Extension of Time) with reference to the 
periods referred to in paragraph 4.1.1 and any change to the Milestone Events;

5.1.2  the Design and Construct Period Variation Construction Cost or the Design and Construct 
Period Variation Construction Saving;

5.1.3  the terms of the proposed financing arrangements including the proposed amendments to the 
Funding Agreements; 

5.1.4  whether the Construction Variation would have the effect on the Operations specified in the 
PPP Co’s Construction Variation Report pursuant to paragraph 4.1.5 and if there is an 
associated Operation Variation, the matters set out in paragraph 3 of Part 3 of [Clause 34 –
Schedule B];

5.1.5  the Change in Traffic (if any) pursuant to paragraph 4.1.6; 

5.1.6  the nature of the Necessary Consents specified in the PPP Co’s Construction Variation Report 
pursuant to paragraph 4.1.7;

5.1.7  any necessary, additional or alternative Performance Points required as a result of the 
Construction Variation; 

5.1.8  details of the changes to the Operational Payments and Construction Payments, and if 
relevant, any Variation Payments or any required increase to the Annual OP Limit, calculated 
by Re-Optimisation of the Financial Model and in accordance with the relevant provision of 
paragraphs 7 and 8 taking into consideration any associated Operation Variations described 
pursuant to paragraph 5.1.4 above; and

5.1.9  any reasons entitling the PPP Co to refuse to effect the Construction Variation as specified in 
the PPP Co’s Construction Variation Report pursuant to paragraph 4.2 or 4.4,

or, if the same cannot be agreed within 10 (ten) Working Days of the date of the PPP Co’s 
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Construction Variation Report, the matter shall be referred to the Disputes Resolution Procedure. If 
the matter is referred to the Disputes Resolution Procedure appropriate adjustments shall be made to 
each of the items in the PPP Co’s Construction Variation Report to reflect the time taken by the 
Disputes Resolution Procedure. Proposals as to the extent of such adjustments shall be put forward 
by the PPP Co as part of its submissions made in the Disputes Resolution Procedure.

5.2  Once the terms of the Construction Variation and the matters referred to in paragraph 5.1 have been 
agreed or determined, the Authority shall procure that the Authority’s Representative shall issue an 
Authority’s Construction Variation Confirmation. Until the issue of the Authority’s Construction Variation 
Confirmation in respect of any Construction Variation required pursuant to an Authority’s Notice of 
Construction Variation, the Authority shall be entitled to cancel its request for the Construction Variation 
at any time by the Authority’s Representative notifying the PPP Co in writing of the same.

6 Construction Variation Implications

6.1  If the Authority’s Representative notifies the PPP Co of the cancellation of any request for a Construction 
Variation pursuant to paragraph 5.2 in relation to which an Authority’s Notice of Construction Variation 
has been issued, the Authority shall, upon demand, pay to the PPP Co the reasonable out of pocket 
design and other costs properly incurred by the PPP Co in considering or dealing with the requested 
Construction Variation. Upon request, the PPP Co shall promptly produce appropriate documents 
evidencing that such costs have been incurred.

6.2  Upon receipt of an Authority Construction Variation Confirmation, the PPP Co shall carry out the relevant 
works to effect the Construction Variation on the terms of such Authority’s Construction Variation 
Confirmation. Such work shall include design, development, construction, completion, commissioning and 
testing, as well as obtaining any Necessary Consents as agreed pursuant to paragraph 5.1.6.

6.3  Where the parties agree or it is determined that a Construction Variation will affect the provision of any 
Operation, the PPP Co shall, issue a Notice of Operation Variation in respect of any Operation agreed or 
determined to be affected by such Construction Variation to the extent such a notice has not been issued.

7 Construction Variation Funding

7.1  Any Variation Payments and any increase to the Operational Payments shall be borne by the Authority.  
Any decrease in the Operational Payments, Construction Payments and Variation Payments shall accrue 
to the benefit of the Authority.  The Construction Payments shall not be increased.

7.2  During the Design and Construct Period the Authority may require the PPP Co to fund all or part of a 
Construction Variation by utilising all or part of the Design and Construction Period Standby Facility, and 
Re-Optimise the Financial Model through an adjustment to the Operational Payment.

Comment:   This requires that the PPP Co’s loan facilities include a standby facility for variations.

7.3  During the Design and Construct Period, the Authority may request the PPP Co to raise such further 
funds as are required to the extent such funds are not raised pursuant to paragraph 7.2 above and 
require the PPP Co to Re-Optimise the Financial Model through an adjustment to the Operational 
Payment.  As soon as practicable after receipt of any such request, the PPP Co will use all reasonable 
endeavours to obtain such funding on terms at least as favourable to the PPP Co as those relating to the 
indebtedness under the Funding Agreements or, failing such terms, on the best terms available and shall 
submit such terms together with the PPP Co’s calculation of the consequential adjustment to the 
Operational Payment following Re-Optimisation of the Financial Model, for agreement by the Authority.  
The Authority shall notify the PPP Co of its acceptance or otherwise of such terms and calculation within 
10 (ten) Working Days of such submission provided that the terms proposed by the PPP Co shall not be 
subject to the Disputes Resolution Procedure.

7.4  To the extent that the Authority does not require the PPP Co to raise funds pursuant to paragraphs 7.2 
and 7.3 or does not accept the terms of such funding pursuant to paragraph 7.3, Variation Payments 
shall be paid by the Authority, at monthly intervals following delivery by the PPP Co to the Authority of 
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copies of certificates valuing the relevant works carried out to effect the Construction Variation and issued 
to contractors in respect of such work. No change to any of the Operational Payment, Construction 
Payment shall be made. The Variation Payments shall be calculated by Re-Optimisation of the Financial 
Model.

7.5  Where a Construction Variation is made pursuant to a PPP Co Notice of Construction Variation then there 
will be no increase to the Operational Payments or Construction Payments and no Variation Payment will 
be payable.

7.6  In relation to a Construction Variation required pursuant to a Change in Law taking effect during the 
Design and Construct Period, otherwise than pursuant to a PPP Co’s Change in Law Adjustment Notice, 
there will be no increase to the Operational Payment or Construction Payment and no Variation Payment 
will be payable.

8 Construction Variation Saving Adjustment

In the event that a Construction Variation will result in reduced costs to the PPP Co, whether due to a 
Design and Construct Period Variation Construction Saving, a reduction in financing costs or otherwise, 
the PPP Co shall Re-Optimise the Financial Model through an adjustment to the Construction Payments, 
Operational Payments.

9 Revised Financial Model

If the Financial Model is Re-Optimised, the PPP Co and the Authority shall execute a supplement to this 
Agreement which shall, with effect from the date of the Authority’s Construction Variation Confirmation, 
replace the Financial Model with the revised Financial Model.  On that date the revised Financial Model 
shall become the Financial Model for the purposes of this Agreement and the replaced Financial Model 
shall cease to be so regarded. 

Annex to Part 1

Determination of Change in Traffic [omitted]

PART 2

Construction Variations during the Operational Period

This Part 2 shall apply in accordance with Clause [●] (Variations during the Operational Period).

1.  Either party shall be entitled during the Operational Period to require Construction Variations to be effected 
by the PPP Co, provided that the PPP Co shall only require Construction Variations that will not adversely 
affect the quality, appearance or function of the Works or the ability of the Works to meet the Technical 
Requirements and that the PPP Co can demonstrate will facilitate the provision of the Operations.

2 Notice of Construction Variation

Should the Authority require any Construction Variation to be effected during the Operational Period, the 
Authority’s Representative shall issue an Authority’s Notice of Construction Variation identifying the proposed 
Construction Variation in reasonable detail. Within 10 (ten) Working Days of the issue of an Authority’s Notice 
of Construction Variation, the Authority shall notify the PPP Co of its proposed method of financing pursuant to 
paragraph 7.2 to 7.4 inclusive. Should the PPP Co require any Construction Variation, the PPP Co’s 
Representative shall issue a PPP Co’s Notice of Construction Variation identifying the proposed Construction 
Variation.

3 PPP Co’s Construction Variation Report

The PPP Co shall issue a PPP Co’s Construction Variation Report to the Authority’s Representative as soon 
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as reasonably practicable following receipt of an Authority’s Notice of Construction Variation or issue of a PPP 
Co’s Notice of Construction Variation, and in any event within 20 (twenty) Working Days.

4 PPP Co’s Construction Variation Report Content

4.1 Any PPP Co’s Construction Variation Report issued pursuant to this Part 2 of [Clause 34 – Schedule B]
shall state:

4.1.1 the length of time and programme for obtaining any Necessary Consents as referred to in 
paragraph 4.1.7;

4.1.2  whether, in the opinion of the PPP Co, the Construction Variation should be effected and, if the 
PPP Co is of the opinion that it should not be effected, the reasons for that opinion;

4.1.3  either the Operational Period Variation Construction Cost or the Operational Period Variation 
Construction Saving;

4.1.4  where relevant, the indicative terms of the proposed financing arrangements, including the 
proposed amendments to the Funding Agreements (if any);

4.1.5  the effect (if any) of the Construction Variation on the Operations and the cost of performance 
thereof, including insurances and the cost and timing of asset renewal, and if the effect of the 
Construction Variation is such as to constitute an Operation Variation then a PPP Co’s Operation 
Variation Report shall be issued with this PPP Co’s Construction Variation Report; 

4.1.6  the Change in Traffic (if any) likely to be caused by the Construction Variation and calculated in 
accordance with Annex 1 to Part 1 of this [Clause 34 – Schedule B];

4.1.7  the Necessary Consents (including any Planning Approval if applicable) which, in the opinion of 
the PPP Co, will need to be obtained to give effect to the Construction Variation;

4.1.8  any necessary additional or alternative Performance Points required as a result of the 
Construction Variation; 

4.1.9  details of the changes to the Operational Payments and if relevant any Variation Payments or 
any required increase to the Annual OP Limit, calculated by Re-Optimisation of the Financial Model in 
accordance with the relevant provisions of paragraphs 7 and 8;

4.1.10  any reason entitling the PPP Co to refuse to effect the Construction Variation in accordance 
with paragraphs 4.2 and 4.3; and

4.1.11  any other matter which the PPP Co considers relevant.

In each case, the PPP Co’s Construction Variation Report will be accompanied by working papers 
clearly setting out the derivation and illustrating the calculation of any amount referred to in this 
paragraph 4.1.

4.2  Subject to paragraph 4.3 below, during the Operational Period the PPP Co shall only be entitled to refuse 
to effect any Construction Variation required pursuant to any Authority’s Notice of Construction Variation 
where:

4.2.1  any Necessary Consents listed in the relevant PPP Co’s Construction Variation Report 
pursuant to paragraph 4.1.7 would not be obtainable or any existing Necessary Consents would be 
revoked and would not be replaced; or

4.2.2  the Construction Variation would, if implemented, materially adversely affect the health and
safety of any person or give rise to a breach of any Law or Legal Requirement; or
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4.2.3  the Construction Variation would, if implemented, have a material adverse effect on the PPP 
Co’s ability to meet any of its obligations and liabilities under any or all of this Agreement or the 
Project Documents or have an adverse effect (other than an immaterial adverse effect) on the PPP 
Co’s ability to meet any of its obligations and liabilities under the Funding Agreements in a way not 
compensated for by the Construction Payments, Operational Payments or Variation Payments 
revised in accordance with paragraph 7, any other provision of this [Clause 34 – Schedule B] or 
pursuant to any Operation Variation or any Tolling Variation; or

4.2.4  the Construction Variation would cause a breach by the PPP Co of its obligations under this 
Agreement and the Project Documents which breach is not being waived by the Authority.

Subject to paragraph 5.2, the PPP Co shall have no other entitlement to refuse to effect a 
Construction Variation required by the Authority pursuant to an Authority’s Notice of Construction 
Variation during the Operational Period.

4.3 During the Operational Period, the PPP Co shall only be entitled to refuse to effect a Construction 
Variation which constitutes a change to the Construction Requirements set out in Part [●]of Schedule [●]
(Construction Requirements), Additional Works consequential to a change to the O&M Requirements set out 
in Part [●] of Schedule [●] (Operations and Maintenance), or to that part of Part [●] of Schedule [●] (Tender 
Proposals) which refers to the Tolling Facilities, or any other change to the Construction Requirements relating 
to the Tolling Facilities, and is required as a consequence of any Authority’s Notice of Construction Variation 
where:

4.3.1  the Construction Variation would, if implemented, materially adversely affect the health and 
safety of any person or give rise to a breach of any Law or Legal Requirement; or

4.3.2  the Construction Variation would cause a breach by the PPP Co of its obligations under this 
Agreement and the Project Documents which breach is not being waived by the Authority.

The PPP Co shall have no other entitlement to refuse to effect such a Construction Variation.

4.4 During the Operational Period, the Authority shall be entitled to refuse any Construction Variation 
requested by the PPP Co pursuant to any PPP Co’s Notice of Construction Variation if:

4.4.1  the Construction Variation materially adversely affects the quality, appearance or function of 
the Works or the ability of the PPP Co to meet the Technical Requirements; or

4.4.2  the PPP Co is unable to demonstrate that the Construction Variation will facilitate the provision 
of the Operations by the PPP Co; or

4.4.3  any Necessary Consents listed in the relevant PPP Co’s Construction Variation Report 
pursuant to paragraph 4.1.7 will not be obtainable or any existing Necessary Consents would be 
revoked; or

4.4.4  the Construction Variation would, if implemented, materially adversely affect the health and 
safety of any person or give rise to a breach of any Law or Legal Requirement; or

4.4.5  [not used]

4.4.6  the Construction Variation would cause a breach by the PPP Co of its obligations under this 
Agreement or the Project Documents which breach is not being waived by the Authority.

Subject to paragraph 5.2, the Authority shall have no other entitlement to refuse to effect a 
Construction Variation requested by the PPP Co pursuant to a PPP Co’s Notice of Construction 
Variation.

Comment:  This gives the PPP Co broad authority to propose construction variations, with the 
Authority’s scope to refuse approval limited. This is consistent with the fact that the PPP 
road contracts are true concessions. However, the PPP Co retains responsibility for 
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getting all statutory consents required for any change.

4.5  The Authority shall have no right to refuse any Construction Variation requested by the PPP Co pursuant 
to any PPP Co’s Notice of Construction Variation as a result of a Change in Law taking effect after the 
Completion Date.

5 Authority’s Construction Variation Confirmation

5.1  As soon as practicable after receipt of the PPP Co’s Construction Variation Report the Authority’s 
Representative shall seek to agree with the PPP Co each of the following in respect of the relevant 
Construction Variation:

5.1.1  the length of time and programme for obtaining any Necessary Consents as referred to in the 
PPP Co’s Construction Variation Report pursuant to paragraph 4.1.1;

5.1.2  the Operational Period Variation Construction Cost (subject to paragraph 6.3) or the 
Operational Period Variation Construction Saving; 

5.1.3  terms of the proposed financing arrangements, including the proposed amendments to the 
Funding Agreements;

5.1.4  whether the Construction Variation would have the effect on the Operations specified in the 
PPP Co’s Construction Variation Report pursuant to paragraph 4.1.5 and if there is an associated 
Operation Variation the matters set out in paragraph 3 of Part 3 of [Clause 34 - Schedule B];

5.1.5  the Change in Traffic (if any) pursuant to paragraph 4.1.6;

5.1.6  the nature of the Necessary Consents specified in the PPP Co’s Construction Variation Report 
pursuant to paragraph 4.1.7; 

5.1.7  any necessary, additional or alternative Performance Points required as a result of the 
Construction Variation;

5.1.8  details of the changes to the Operational Payments and if relevant, any Variation Payments or 
any required increase to the Annual OP Limit, calculated by Re-Optimisation of the Financial Model 
and in accordance with the relevant provisions of paragraphs 7 and 8 taking into consideration any 
associated Operation Variations described pursuant to paragraph 5.1.4 above; and

5.1.9  any reason entitling the PPP Co to refuse to effect the Construction Variation as specified in 
the PPP Co’s Construction Variation Report pursuant to paragraph 4.2 or 4.3

or, if the same cannot be agreed within 10 (ten) Working Days of the date of the PPP Co’s 
Construction Variation Report, the matter shall be referred to the Disputes Resolution Procedure. If 
the matter is referred to the Disputes Resolution Procedure, appropriate adjustments shall be made 
to each of the items in the PPP Co’s Construction Variation Report to reflect the time taken by the 
Disputes Resolution Procedure. Proposals as to the extent of such adjustments shall be put forward 
by the PPP Co as part of its submissions made in the Disputes Resolution Procedure.

5.2  Once the terms of the Construction Variation and the matters referred to in paragraph 5.1 have been 
agreed or determined, the Authority’s Representative shall issue an Authority’s Construction Variation 
Confirmation. Until issue of the Authority’s Construction Variation Confirmation in respect of any Construction 
Variation required pursuant to an Authority’s Notice of Construction Variation, the Authority shall be entitled to 
cancel its request for the Construction Variation at any time by the Authority’s Representative notifying the 
PPP Co of the same.

6 Construction Variation Implications

6.1  If the Authority’s Representative notifies the PPP Co of the cancellation of any request for the 
Construction Variation pursuant to paragraph 5.2 in relation to which an Authority’s Notice of Construction 
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Variation has been issued, the Authority shall, upon demand, pay to the PPP Co the reasonable out of pocket 
costs properly incurred by the PPP Co in considering or dealing with the requested Construction Variation. 
Upon request, the PPP Co shall promptly produce appropriate documents evidencing that such costs have 
been incurred.

6.2  Subject to paragraph 6.3, upon receipt of the Authority’s Construction Variation Confirmation, the PPP Co 
shall carry out or procure the carrying out of the relevant works to effect the Construction Variation on the 
terms of such Authority’s Construction Variation Confirmation. Such work shall include design, development, 
construction, completion and testing, as well as the obtaining of any Necessary Consents as agreed pursuant 
to paragraph 5.1.6.

6.3  The PPP Co shall be entitled to carry out the works contained in the Authority’s Construction Variation 
Confirmation, subject to the PPP Co demonstrating to the Authority’s reasonable satisfaction, upon request by 
the Authority, that the works cost as reflected into the Operational Period Variation Construction Cost is 
competitive, if the said works cost is expected to be below 5 (five) million Euro, as Indexed (or such higher 
amount as the Authority may notify to the PPP Co from time to time). If the works cost contained in the 
Authority’s Notice of Construction Variation is expected to exceed such amount, the PPP Co shall procure the 
carrying out of the works by way of a prior tendering process tailored in its scope and to the complexity, nature 
and extent of the relevant works and agreed with the Authority and, in accordance with all applicable Laws 
and Legal Requirements, involving at least three tenderers (as far as possible).  The tender documents shall 
be subject to the Approval of the Authority’s Representative. 

6.4  The tendering process pursuant to paragraph 6.3, including the selection criteria, shall comply with the 
Authority’s policy on procurement procedures as amended and replaced from time to time. The parties shall 
seek to agree which compliant tender represents the best value for money and select the relevant tenderer. If 
the parties fail to agree within 10 (ten) Working Days, the matter shall be referred to the Disputes Resolution 
Procedure.

6.5  If the PPP Co is unable to obtain a compliant tender for the relevant works in accordance with paragraphs 
6.3 and 6.4, despite using all reasonable endeavours to do so, the Authority shall be entitled to appoint a Third 
Party Supplier to carry out the same.

6.6  Where the parties agree or it is determined that a Construction Variation will affect the provision of any 
Operation, the PPP Co shall, issue a Notice of Operation Variation in respect of such Operation to the extent 
such a notice has not been issued.

7 Construction Variation Funding

7.1  Any Variation Payments and any increase to the Operational Payments shall be borne by the Authority.  
Any decrease in the Operational Payments and Variation Payments shall accrue to the benefit of the 
Authority.  The Construction Payments shall not be increased.

7.2  During the Operational Period the Authority may require the PPP Co to fund all or part of a Construction 
Variation by utilising all or part of the Operational Period Standby Facility, and Re-Optimise the Financial 
Model through an adjustment to the Operational Payment.

7.3  During the Operational Period, the Authority may request the PPP Co to raise such further funds as are 
required, to the extent such funds are not raised pursuant to paragraph 7.2 above, and require the PPP Co to 
Re-Optimise the Financial Model through an adjustment to the Operational Payment.  As soon as practicable 
after receipt of any such request, the PPP Co will use all reasonable endeavours to obtain such funding on 
terms at least as favourable to the PPP Co as those relating to the indebtedness under the Funding 
Agreements or, failing such terms, on the best terms available and shall submit such terms together with the 
PPP Co’s calculation of the consequential adjustment to the Operational Payment, following Re-Optimisation 
of the Financial Model for agreement by the Authority.  The Authority shall notify the PPP Co of its acceptance 
or otherwise of such terms and calculation within 10 (ten) Working Days of such submission provided that the 
terms proposed by the PPP Co shall not be subject to the Disputes Resolution Procedure.

7.4  To the extent that the Authority does not require the PPP Co to raise funds pursuant to paragraphs 7.2 
and 7.3 or does not accept the terms of such funding pursuant to paragraph 7.3, Variation Payments shall be 
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paid by the Authority, at monthly intervals following delivery by the PPP Co to the Authority of copies of 
certificates valuing the relevant works carried out to effect the Construction Variation and issued to contractors 
in respect of such work.  No change to either of the Operational Payment shall be made.  The Variation 
Payments shall be calculated by Re-Optimisation of the Financial Model.

7.5  Where a Construction Variation is made pursuant to a PPP Co Notice of Construction Variation then there 
will be no increase to the Operational Payments and no Variation Payment will be payable.

7.6  In relation to a Construction Variation required pursuant to a Change in Law taking effect after the 
Completion Date otherwise than pursuant to a PPP Co’s Change in Law Adjustment Notice or to the extent 
and as described in paragraph [●] of Part [●] of Schedule [●] (Change in Law), there will be no increase to 
the Operational Payment or Construction Payment and no Variation Payment will be made.

8 Construction Variation Saving Adjustment

In the event that a Construction Variation will result in reduced costs to the PPP Co, whether due to an 
Operational Period Variation Construction Saving, a reduction in financing costs or otherwise the PPP Co shall 
Re-Optimise the Financial Model through an adjustment to the Operational Payments.

9 Revised Financial Model

If the Financial Model is Re-Optimised, the PPP Co and the Authority shall execute a supplement to this 
Agreement which shall, with effect from the date of the Authority’s Construction Variation Confirmation, 
replace the Financial Model with the revised Financial Model.  On that date the revised Financial Model shall 
become the Financial Model for the purposes of this Agreement and the replaced Financial Model shall cease 
to be so regarded.

PART 3

Operation Variations

1 Operation Variation Request

1.1  Either party may, at any time, request that an Operation Variation be implemented by the PPP Co. 
Wherever practicable, each party shall ensure that its intention to make any such request shall previously 
have been discussed with the other party.

1.2  The PPP Co shall use its reasonable endeavours to enhance the provision of Operations hereunder by 
identifying potential Operation Variations which are materially advantageous to the Authority and requesting 
the same in accordance with this Part 3 of [Clause 34 – Schedule B].

2 Notice of Operation Variation

2.1  On requesting an Operation Variation, a party shall issue a Notice of Operation Variation to the other 
party identifying the proposed Operation Variation in reasonable detail. If the Authority issues a Notice of 
Operation Variation, it shall notify the PPP Co of its proposed method of financing pursuant to paragraphs 5.2 
to 5.4 inclusive, if financing is required. 

2.2  The party issuing a Notice of Operation Variation may, at any time by notice to the other party, with 
immediate effect cancel such Notice of Operation Variation. Upon receipt of such notice, the rights and 
obligations of the parties under this Agreement shall be construed as if the Notice of Operation Variation had 
not been issued.  If the Authority cancels a Notice of Operation Variation, the Authority shall, upon demand, 
pay to the PPP Co the reasonable out of pocket design and other costs properly incurred by the PPP Co in 
considering or dealing with the requested Operation Variation.  Upon request, the PPP Co shall promptly 
produce documents evidencing that such costs have been incurred. 

3 PPP Co’s Operation Variation Report

3.1  The PPP Co shall issue a PPP Co’s Operation Variation Report to the Authority’s Representative as soon 
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as reasonably practicable following receipt or issue of any Notice of Operation Variation, and in any event 
within 20 (twenty) Working Days, stating:

3.1.1  the effect of the Operation Variation on the relevant O&M Requirements;

3.1.2  the effect of the Operation Variation on the provision of any other Operation;

3.1.3  any necessary additional or alternative Performance Points required as a result of the 
Operation Variation;

3.1.4  any effect that the Operation Variation will have on any operations costs based on the 
Operational Cost Breakdown;

3.1.5  any Capital Cost Items or Cost Recovery Items which result from the Operation Variation;

3.1.6  the Change in Traffic (if any) likely to be caused by the Operation Variation and calculated in 
accordance with Annex 1 to Part 1 of this [Clause 34 – Schedule B];

3.1.7  the PPP Co’s proposals for meeting the terms of paragraph 3.2;

3.1.8  where relevant, the indicative terms of the proposed financing arrangements, including the 
proposed amendments to the Funding Agreements (if any);

3.1.9  the effect (if any) of the Operation Variation on the Works and the Project Road, and the cost of 
such effect and if the effect is such as to constitute a Construction Variation then a PPP Co’s 
Construction Variation Report shall be issued with this PPP Co’s Operation Variation Report;

3.1.10  the PPP Co’s proposals for when the Operation Variation can be implemented; 

3.1.11  details of the changes to the Operational Payments, the Annual OP Limit and if relevant any 
Variation Payments calculated by Re-Optimisation of the Financial Model and in accordance with the 
relevant provisions of paragraphs 5 and 6; 

3.1.12  any reason, if applicable, entitling the PPP Co to refuse to effect the Operation Variation in 
accordance with paragraphs [•] and [•]; and

3.1.13  any other matter which the PPP Co considers relevant.

In each case the PPP Co’s Operation Variation Report will be accompanied by working papers 
clearly setting out the derivation and illustrating the calculation of any amount referred to in this 
paragraph 3.1.

3.2  The PPP Co shall use its reasonable endeavours:

3.2.1  to minimise any cost or maximise any savings resulting from an Operation Variation; and

3.2.2  to minimise any Capital Cost Item and maximise any Cost Recovery Item.

3.3  Any adjustment to Operational Payments or Variation Payments shall take full account of any adjustment 
to the Operational Payment or Variation Payment, already made or due to be made in the same connection 
pursuant to Schedule [●] (Change in Law) or this [Clause 34 – Schedule B] in respect of Construction 
Variations, Operation Variations or Tolling Variations.

4 Authority’s Operation Variation Confirmation

4.1  As soon as practicable after receipt of the PPP Co’s Operation Variation Report, the Authority’s 
Representative shall seek to agree with the PPP Co the matters set out in the PPP Co’s Operation Variation 
Report. If Additional Work is required to effect the Operation Variation, the party which issued the relevant 
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Notice of Operation Variation shall issue an Authority’s Notice of Construction Variation or the PPP Co’s 
Notice of Construction Variation, as the case may be, in respect of such Additional Work.

4.2  Where any of the matters set out in the PPP Co’s Operation Variation Report are not agreed upon within 
10 (ten) Working Days of the date of the PPP Co’s Operation Variation Report, the matter shall be referred to 
the Disputes Resolution Procedure.

4.3  Once the terms of the Operation Variation and the matters referred to in paragraph 3.1 have been agreed 
or determined, the Authority shall procure that the Authority’s Representative issues an Authority’s Operation 
Variation Confirmation. Upon receipt of the Authority’s Operation Variation Confirmation, the PPP Co shall 
procure that the relevant Operation is performed in accordance with the terms of the Authority’s Operation 
Variation Confirmation forthwith or on such other date as may have been agreed or determined pursuant to 
this paragraph 4.

4.4  Subject to paragraph 4.5 the PPP Co shall have the right to refuse an Operation Variation requested by 
the Authority if:

4.4.1  the Operation Variation would, if implemented, have a material adverse effect on the PPP Co’s 
ability to meet its obligations and liabilities under this Agreement and the Project Documents and/or 
the Funding Agreements as at the Commencement Date or as otherwise approved by the Authority in 
a way not compensated for by the revised Operational Payments or Variation Payments; or

4.4.2  the Operation Variation would cause the PPP Co to breach any of the Necessary Consents 
and such Necessary Consents would not be replaced; or

4.4.3  the Operation Variation would, if implemented, materially adversely affect the health and safety 
of any person or give rise to a breach of any Law or Legal Requirement; or

4.4.4  the Operation Variation would cause a breach by the PPP Co of its obligations under this 
Agreement and the Project Documents, which breach is not being waived by the Authority.

Subject to paragraph [•], the PPP Co shall have no other entitlement to refuse an Operation Variation 
requested by the Authority, including for any financial reason. The PPP Co must notify the Authority 
of its refusal of any Operation Variation requested by the Authority within 10 (ten) Working Days of 
receiving a Notice of Operation Variation from the Authority. Such notice shall set out in detail the 
PPP Co’s reasons for refusing the Operation Variation. If the Authority disagrees with the PPP Co’s 
refusal it may, within 10 (ten) Working Days of receiving the PPP Co’s notice of refusal, refer the 
matter to the Disputes Resolution Procedure.

4.5  The PPP Co shall only be entitled to refuse to effect an Operation Variation which constitutes a change to 
the O&M Requirements set out in Part [●] of Schedule [●] (Operations and Maintenance) or any other change 
to the Operations relating to the Tolling Facilities and is required as a consequence of any Notice of Operation 
Variation submitted by the Authority where:

4.5.1  the Operation Variation would, if implemented, materially adversely affect the health and safety 
of any person or give rise to a breach of any Law or Legal Requirement; or

4.5.2  the Operation Variation would cause a breach by the PPP Co of its obligations under this 
Agreement and the Project Documents which breach is not being waived by the Authority.

The PPP Co shall have no other entitlement to refuse to effect such an Operation Variation.

4.6  An Operation Variation requested by the PPP Co requires the consent of the Authority.  The Authority 
shall have the right to refuse an Operation Variation requested by the PPP Co if it considers, in its sole 
discretion, that the Operation Variation would compromise the delivery of the Operation or any other Operation 
in accordance with the relevant O&M Requirement or result in an unacceptable diminution of the quality of the 
Operation or otherwise have an adverse impact on any other aspect of the Authority’s activities. In other 
circumstances, the Authority shall not unreasonably withhold its consent to an Operation Variation requested 
by the PPP Co.  The Authority must notify the PPP Co of its consent to or refusal of any Operation Variation 
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requested by the PPP Co within 20 (twenty) Working Days of receiving the PPP Co’s Notice of Operation 
Variation. Such notice shall set out in detail the Authority’s reasons for refusing the Operation Variation. If the 
PPP Co disagrees with the Authority’s refusal it may, within 10 (ten) Working Days of receiving the Authority’s 
notice of refusal, refer the matter to the Disputes Resolution Procedure.

5 Operation Variation Funding

5.1  Any Variation Payments and any increase to the Operational Payments shall be borne by the Authority.  
Any decrease in the Operational Payments and Variation Payments shall accrue to the benefit of the 
Authority.

5.2  During the Design and Construct Period, the Authority may require the PPP Co to fund all or part of an 
Operation Variation by utilising all or part of the Design and Construct Period Standby Facility and during the 
Operational Period the Authority may require the PPP Co to fund all or part of a Construction Variation by 
utilising all or part of the Operational Period Standby Facility, and in either case, to Re-Optimise the Financial 
Model through an adjustment to the Operational Payment.

5.3  During the Contract Period, the Authority may request the PPP Co to raise such further funds as are 
required, to the extent such funds are not raised pursuant to paragraph 5.2 above, and require the PPP Co to 
Re-Optimise the Financial Model through an adjustment to the Operational Payment.  As soon as practicable 
after receipt of any such request, the PPP Co will use all reasonable endeavours to obtain such funding on 
terms at least as favourable to the PPP Co as those relating to the indebtedness under the Funding 
Agreements or, failing such terms, on the best terms available and shall submit such terms together with the 
PPP Co’s calculation of the consequential adjustment to the Operational Payment, following Re-Optimisation 
of the Financial Model for agreement by the Authority.  The Authority shall notify the PPP Co of its acceptance 
or otherwise of such terms and calculation within 10 (ten) Working Days of such submission provided that the 
terms proposed by the PPP Co shall not be subject to the Disputes Resolution Procedure.

5.4  To the extent that the Authority does not require the PPP Co to raise funds pursuant to paragraphs 5.2 
and 5.3 or does not accept the terms of such funding pursuant to paragraph 5.3, Variation Payments shall be 
paid by the Authority at monthly intervals.  No change to either of the Operational Payment shall be made.  
The Variation Payments shall be calculated by Re-Optimisation of the Financial Model.

5.5  Where an Operation Variation is made pursuant to a Notice of Operation Variation issued by the PPP Co 
then there will be no increase to the Operational Payments and no Variation Payment will be payable.

6 Operation Variation Saving Adjustment

In the event that an Operation Variation will result in reduced costs to the PPP Co, whether due to a Cost 
Recovery Item, a reduction in financing costs or otherwise the PPP Co shall Re-Optimise the Financial Model 
through an adjustment to the Operational Payments.

7 Revised Financial Model

If the Financial Model is Re-Optimised, the PPP Co and the Authority shall execute a supplement to this 
Agreement which shall, with effect from the date of the Authority’s Operation Variation Confirmation, replace 
the Financial Model with the revised Financial Model.  On that date the revised Financial Model shall become 
the Financial Model for the purposes of this Agreement and the replaced Financial Model shall cease to be so 
regarded.

8 Change in Law

Notwithstanding anything contained in this Schedule or the remainder of this Agreement, there shall be no 
increase in the Operational Payment nor any payment in respect of any Capital Cost Item in respect of an 
Operation Variation which is required pursuant to a Change in Law taking effect after the Commencement 
Date, except to the extent provided for in Schedule [●] (Change in Law).
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PART 4

Tolling Variations [not included]

PART 5

Third Party Suppliers

1 PPP Co to perform Construction Variations

Subject to all procurement Laws and Legal Requirements and the other provisions of this [Clause 34 –
Schedule B], all Construction Variations required by the Authority shall be undertaken by the PPP Co.

2 Third Party Suppliers

2.1  In circumstances where the PPP Co does not undertake the Construction Variation (but without prejudice 
to the PPP Co’s obligations pursuant to this [Clause 34 – Schedule B]), the Authority shall be entitled to enter 
into an agreement with any Third Party Supplier in respect of the design, carrying out and completion of the 
same.

2.2  In relation to any Third Party Supplier engaged or to be engaged by the Authority in respect of any 
Construction Variation:

2.2.1  the Authority shall, where such works will impact in any way on any Operation in good faith 
seek to agree with the PPP Co (who shall act reasonably in this regard) before engaging the Third 
Party Supplier, the date or dates on which the works will commence and be completed;

2.2.2  the Third Party Supplier shall be considered a sub-contractor of the Authority and shall not be 
treated as a sub-contractor of the PPP Co;

2.2.3  before appointing any Third Party Supplier, the Authority shall liaise with the PPP Co as to the 
identity of the proposed Third Party Supplier and the works which are to be undertaken by it;

2.2.4  before appointing any Third Party Supplier where the works to be undertaken by the Third 
Party Supplier will impact in any way upon any Operation, the Authority shall supply to the PPP Co 
(who shall act reasonably in this regard) a method statement as to the extent of that impact and will 
seek to agree with the PPP Co the extent to which and the manner in which the interface between 
the PPP Co and the Third Party Supplier needs to be co-ordinated. The PPP Co shall identify the 
likely adverse impact on the provision of Operations and agree with the Authority the actions to be 
taken by the parties to avoid those consequences;

2.2.5  once a Third Party Supplier is appointed, the parties shall liaise to discuss any adverse impact 
which the acts or omissions of the Third Party Supplier have on the provision of any Operation. The 
parties shall seek to agree matters to resolve any conflicts between the acts and omissions of any 
Third Party Supplier and the PPP Co in the provision of the Operations;

2.2.6  the parties shall ensure that the matters referred to in paragraphs 2.2.4 and 2.2.5 are the 
subject of liaison in accordance with the Liaison Procedure.  If the parties are unable to agree any 
such matter within 10 (ten) Working Days of commencement of the relevant liaison, the same shall 
be referred to the Disputes Resolution Procedure;

2.2.7  the PPP Co undertakes to co-operate fully with the Authority and the relevant Third Party 
Supplier and shall provide or procure the provision of such access as may be necessary to any part 
of the Site and/or the Off-Site Areas and any pipes, cabling, data materials and documents (including 
any Design Data) as such Third Party Supplier may reasonably require. The PPP Co shall bear no 
responsibility to the Third Party Supplier or the Authority in respect of the accuracy of any materials, 
documents (including Design Data) so supplied and shall not be required to give any warranty to the 
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Third Party Supplier in relation thereto. Such co-operation shall include co-operation between the 
parties and the Third Party Supplier to ensure that the services performed by the Third Party Supplier 
are integrated into and/or with the provisions of the Operations;

2.2.8  the Authority shall ensure that all Third Party Suppliers who need to have access to the Site 
and/or the Off-Site Areas or any other land where any part of the Works are to be executed during 
the Design and Construct Period shall, whilst the Works are being executed, only be entitled to enter 
the Site and/or the Off-Site Areas or such land if:

2.2.8.1  they report to the PPP Co on their first visit to the Site and/or the Off-Site Areas or 
such land;

2.2.8.2  they comply with all reasonable health and safety requirements imposed by the 
Project Supervisor; and

2.2.8.3  they comply with a programme in relation to their works which has been agreed 
between the parties.

2.2.9  the Authority shall indemnify and keep indemnified the PPP Co in respect of any Claims or 
Losses arising out of the acts, omissions, wilful default or negligence of the Third Party Supplier, 
provided that the PPP Co shall notify the Authority as soon as reasonably practicable after becoming 
aware of any matter in relation to the Third Party Supplier which it believes may lead to any such 
Claim or Loss and shall take all reasonable steps to mitigate the consequences of any act, omission, 
wilful default or negligence of the Third Party Supplier giving rise to any such Claim or Loss.

3 Operations

Where the appointment of a Third Party Supplier pursuant to this Part 5 of [Clause 34 - Schedule] will affect 
any of the Operations, the Party shall liaise in accordance with the Liaison Procedure to consider such effect 
and thereafter the Authority shall issue (and not withdraw) a Notice of Operation Variation reflecting such 
effect.

CROSS REFERENCES

This clause is referred to in the following clauses of the Compendium:

• Clause 3 (Effectiveness of this Agreement)

• Clause 24 (Records)

This clause is relevant to the following entries in the Risk Matrix:

• A5 (Variations)

• B3 (Variations)

• C16 (Variations)

• D10 (Variations)


