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COMPILATION OF PPP TERMS AND CONDITIONS OF CONTRACT

PUBLIC SECTOR VERSION

CLAUSE 44: PREPAYMENT

DBFOM CONTRACT

CONCESSION CONTRACT

INTRODUCTION 

A number of the Irish PPP contracts have allowed the Authority to prepay, or assume, the PPP Co’s 

senior debt, usually some time after construction.  This is not provided for in the Core Contract.

The two forms set out below take different approaches. The NRA Model Contract provides for the 

novation of the loan from the lenders to the NRA or another public body. The Accommodation 

Contract provides for the debt to be prepaid, and the unitary charge adjusted accordingly.

NRA MODEL CONTRACT DRAFTING 

Comment:  The NRA Model Contract’s approach is for the funders’ interests in the funding 
agreements to be novated to the Authority or its nominee (which may include a 
company set up by the NDFA). This means that the pre-payment does not affect 
the PPP contract provisions: the payments under the PPP contract stay the same, 
and the novatee steps into the lenders role under the loan, so the PPP Co repays 
the loan to the novatee. The Authority, having prepaid the debt, will have the 
benefit of all the covenants and security as the original lenders. The provision is 
included in the direct agreement among the NRA, the lender’s agent and the PPP 
Co.

DIRECT AGREEMENT

[●] NOVATION OF FUNDING AGREEMENTS

[●].1 The Authority may at any time after the day falling 3 (three) years after the Completion Date 
serve a notice on each of the Credit Providers, the Agent and the Contractor stating its 
intention to require the Credit Providers to transfer all of their rights and liabilities under the 
Funding Agreements to the Novatee.  Such notice shall include details of the Settlement 
Date, which shall fall on a date no earlier than [20] Working Days after the date of the 
notice.

[●].2 The Authority shall further specify in the notice to be provided pursuant to Clause [●].1 that 
it will on the Settlement Date require:

(a) the Hedging Party to transfer by novation all of its rights and liabilities under the 
Hedging Agreement to the Novatee; or

(b) the Contractor to terminate the Hedging Agreement.
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[●].3 Undertaking and payment

(a) The Agent (for and on behalf of the Credit Providers) agrees on the Settlement Date 
to transfer by novation the Novated Assets to the Novatee by executing the Transfer 
Certificate.

(b) The Authority agrees that on the Settlement Date the Novatee shall:

(i) accept the transfer by novation of the Novated Assets from the Credit 
Providers by executing the Transfer Certificate;

(ii) assume, and from the Settlement Date, it shall perform and comply with the 
Novated Obligations under the Funding Agreements as if originally named 
as an original party in the Funding Agreements; and

(iii) pay to the Credit Providers the Settlement Amount.

(c) With respect to the novation or termination of the Hedging Agreement pursuant to 
Clause [●].2 on the Settlement Date:

(i) the proper costs of the Hedging Party [calculated by reference to the 
Hedging Agreement], and payable by the Authority or the Contractor as a 
result of the exercise by the Authority of its rights to require the novation or 
termination of the Hedging Agreement, shall be calculated by the Agent, 
which sum shall if it is a positive figure be paid from the Authority to the 
Hedging Party and if it is a negative figure be paid from the Hedging Party to 
the Authority; 

(ii) no amounts shall be payable to or by the Contractor; and
(iii) the Novatee, the Contractor and the Hedging Party shall enter into such 

documentation as is necessary to give effect to the exercise by the Authority 
of its rights to require the novation or termination of the Hedging Agreement.

[●].4 Completion

The novation shall take effect on the Settlement Date on receipt by the Credit Providers of 
the Settlement Amount and Transfer Certificate(s).

[●].5 Payments and Receiving Account

(a) All payments by either a Credit Provider or the Novatee to the other under this 
Agreement shall be made to the Receiving Account of that other party.  Each party 
shall designate a Receiving Account not less than 5 (five) Working Days prior to the 
Settlement Date.  Each party may designate a different account as its Receiving 
Account for payment by giving the other not less than 5 (five) Working Days notice 
before the due date for payment; and

(b) payments under this Agreement shall be made in the currency in which the amount 
is denominated for value on the due date at such times and in such funds as are 
customary at the time for settlement of transactions in that currency.

[●].6 Excluded Rights

After the Settlement Date:

(a) if any amount to which the Novatee is entitled under this Agreement is received or 
recovered by the Credit Providers, the Credit Providers shall forthwith pay that 
amount to the Novatee for same day value together with interest on it from the date 
of receipt of the amount to the date of payment, calculated at the overnight rate 
charged to the Novatee's Receiving Account in respect of each day of that period if 
the account is, or would be, in debit and, pending such payment, the Credit 
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Providers shall hold that amount on trust for the Novatee.
(b) if any amount to which the Credit Providers are entitled under this Agreement is 

received or recovered by the Novatee, the Novatee shall forthwith pay that amount 
to the Agent (for and on behalf of the Credit Providers) for same day value together 
with interest on it from the date of receipt of the amount to the date of payment, 
calculated at the overnight rate charged to the Agent’s Receiving Account in respect 
of each day of that period if the account is, or would be, in debit and, pending such 
payment, the Novatee shall hold that amount on trust for the Credit Providers.

[●].7 No obligation to support losses

The Agent notifies the Authority and the Authority acknowledges (for itself and on behalf of 
the Novatee) that after the Settlement Date:

(a) the Credit Providers shall have no obligation to repurchase or reacquire all or any 
part of the Novated Assets from the Novatee or to support any losses directly or 
indirectly sustained or incurred by the Novatee and/or the Authority for any reason 
whatsoever, including the non-performance by any obligor under the Funding 
Agreements of its obligations thereunder (other than any loss caused by the gross 
negligence or wilful default of the Credit Providers in performing its obligations under 
this Agreement); and

(b) any rescheduling or renegotiation of the Novated Assets shall be for the account of, 
and the responsibility of, the Novatee, who will be subject to the rescheduled or 
renegotiated terms.

[●].8 Information Requirements

The Agent (for and on behalf of each Credit Provider acting on the several basis set out in 
Clause [●]) confirms that it shall, to the extent required by the Authority, liaise with the 
Novatee and shall provide directly to the Novatee such information (whether written or 
otherwise) relating to the Novated Assets and/or the Funding Agreements as shall be 
requested by the Novatee (acting reasonably) so as to enable the Novatee to satisfy itself as 
to the form, content and status of the Novated Assets and the Funding Agreements 
including (without limitation) that at the time of entering into this Agreement and as at the 
Settlement Date:

(a) each Credit Provider owns beneficially all the Novated Assets to be participated by it 
free from any rights of set-off in favour of any Borrower, Guarantor or any lien, 
security interest or other encumbrance, any purchase or option agreement or 
arrangement, or any agreement to create or effect any of the same, and it is not in 
default of any of its obligations in relation to the Novated Assets or the Funding 
Agreements except, in each instance, to the extent notified by the Agent to the 
Authority prior to the Settlement Date;

(b) no decision has been taken by the Credit Providers party to the Funding 
Agreements to accelerate or enforce their rights under the Funding Agreements 
unless so notified in accordance with Clause [●] and no amount of principal or 
interest is due and unpaid under the Funding Agreements except to the extent 
notified by the Agent to the Authority prior to the Settlement Date;

(c) save as otherwise specified in this Agreement, all rights and benefits and, where 
applicable, all obligations under the Funding Agreements are to be the subject of the 
Transfer Certificate(s) where such rights, benefits and obligations are capable of so 
being and the entry into, the performance of its obligations and the exercise of its 
rights under this Agreement will not breach any provision of the Funding 
Agreements.

For the avoidance of doubt and as between the Authority and each Credit Provider (but not 
otherwise), where a Credit Provider (“defaulting Credit Provider”) breaches Clause [●], such 
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breach shall not adversely affect the right of any other Credit Provider (“non-defaulting 
Credit Provider”) to that part of the Settlement Amount to which such non-defaulting Credit 
Provider would otherwise have been entitled pursuant to this Agreement and the Transfer 
Certificate (but for the defaulting Credit Provider’s breach).

[●].9 The Agent shall furnish to the Novatee prior to the Settlement Date, a true and complete 
copy of the Funding Agreements.

[●].10 The cost and expense of the Agent and/or each Credit Provider liaising with the Novatee 
and/or providing information to the Novatee pursuant to and for the purposes of Clause [●]
shall be for the account of the Authority.

[●].11 Survival of representations

All express representations made by the parties pursuant hereunder shall survive the 
execution and delivery of this Agreement.

[●]. TRANSFER COSTS

[●].1 Transfer fees

The Credit Providers shall account for any recordation, processing, transfer or similar fee 
payable to the Agent under the Funding Agreements in connection with the transaction to 
the Agent:

(a) if the Transfer Certificate provides that all or part of such fee is to be payable by the 
Novatee, promptly following receipt by the Credit Providers of the whole or such part 
(as applicable) of such fee from the Novatee or, if later, on the date upon which 
such fee is payable under the Funding Agreements; or

(b) otherwise, on the date upon which such fee is payable under the Funding 
Agreements.

[●].2 Stamp duties and taxes

Unless otherwise specified in the Transfer Certificate, the Authority shall procure that the 
Novatee pays all stamp duties and other applicable transfer taxes and duties (including 
notarial fees) and any costs attributable to the transfer of security are payable by the 
Novatee.

[●].3 Costs and Expenses

Unless otherwise specified in the Transfer Certificate the Authority shall procure that the 
Novatee shall bear its own costs and expenses and shall reimburse each of the Credit 
Providers for its reasonable and proper out-of-pocket costs and expenses (including legal 
expenses) in connection with such novation.

[●].4 The Authority shall indemnify the Contractor in respect of all taxation which it is required to 
withhold and in respect of which withholding the Contractor is required to make a tax gross-
up payment under the Funding Agreements as a result of the transfer of the Novated 
Assets to the Novatee.
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[CLAUSE 44 – SCHEDULE]

SCHEDULE TO THE DIRECT AGREEMENT

Form of Transfer Certificate

To: [*the Agent]

TRANSFER CERTIFICATE

relating to a facility agreement (the “Funding Agreement”) dated *_____ _____ 20*__ and made 
between the Borrower and Guarantors named therein, [the Arranger], [the Agent] (as Agent for the 
Finance Parties) and certain Banks named therein.  [Terms defined in the Funding Agreement have 
the same meanings herein.]

1. [Novatee] (the “Novatee”):

(a) hereby requests the Agent to accept this Transfer Certificate as being delivered to 
the Agent pursuant to and for the purposes of clause [  ] of the Funding Agreement 
so as to take effect in accordance with the terms thereof on [Settlement Date].

(b) requests [Credit Provider] (the “Bank”) to accept and procure the transfer to the 
Novatee of the portion specified in the Annex of, as the case may be, the Bank’s 
participation in the Facility by counter-signing and delivering this Transfer Certificate 
to the Agent at its address for the service of notices specified in the Annex 
Agreement.

2. The Bank confirms that to the extent that details appear in the Annex hereto against, as the 
case may be, the heading Bank's Commitment and/or Bank's Participation, such details 
accurately summarise, as the case may be, its participation in the [Facility] (as defined in the 
Funding Agreement); and

3. The Bank represents and undertakes to the Novatee that:

(a) it is duly organised and validly existing under the laws of [the jurisdiction in which it 
is incorporated][Ireland];

(b) it has the power to enter into the transaction and to execute and deliver this Transfer 
Certificate;

(c) its obligations hereunder constitute legal, valid, binding and enforceable obligations 
(subject to applicable bankruptcy, reorganisation, insolvency, moratorium or similar 
laws affecting creditors' rights generally and subject, as to enforceability, to 
equitable principles of general application); and

(d) it will not use any of the information received by it from the Novatee for any unlawful 
purpose or in breach of any confidentiality agreement entered into by it in 
connection with the [Project].

4. The Novatee and the Bank acknowledge that after the Settlement Date: 

(a) the Bank shall have no obligation to repurchase or reacquire all or any part of the 
Novated Assets from the Novatee or to support any losses directly or indirectly 
sustained or incurred by the Novatee for any reason whatsoever, including the non-
performance by any Obligor under the Funding Agreements of its obligations 
thereunder (other than any loss caused by the gross negligence or wilful default of 
the Credit Providers in performing its obligations under the Direct Agreement); and
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(b) any rescheduling or renegotiation of the Novated Assets shall be for the account of, 
and the responsibility of, the Novatee, who will be subject to the rescheduled or 
renegotiated terms. 

5. The [Facility Office] and address for notices of the Novatee for the purposes of the Funding 
Agreements are set out in the Annex. 

6. The Bank and the Novatee acknowledge and agree that clauses [  ] to [   ] apply to this 
Transfer Certificate as if set out in full herein, mutatis mutandis. 

7. The Novatee hereby undertakes with the Bank and each of the other parties to the Funding 
Agreement that it will perform in accordance with their terms all those obligations which by 
the terms of the Funding Agreement will be assumed by it after delivery of this Transfer 
Certificate to the Agent and satisfaction of the conditions (if any) subject to which this 
Transfer Certificate is expressed to take effect.

8. This Transfer Certificate and the rights and obligations of the parties hereunder shall be 
governed by and construed in accordance with English law.

Comment:  Governing law will match that of the funding agreements.

Annex

Bank's Commitment
[Term Facility] [  ] [Revolving Facility [  ] 
Bank's Participation
[Term Facility] [  ] [Revolving Facility [  ] 
Portion of Commitment Transferred
[Term Facility] [  ] [Revolving Facility [  ] 
Portion of Participation Transferred
[Term Facility] [  ] [Revolving Facility [  ] 

[Or otherwise insert details of amount transferred]

[Credit Provider] [Novatee]
Address: *
Fax: *

Signed............................. Signed.............................

[Agent]:
Signed.............................
Dated *_____ _____ 20*__

KEY DEFINITIONS – USED IN CLAUSE 44 NRA MODEL CONTRACT DRAFTING

“Nominee” means a statutory body, state entity or any company formed under section 5 of the 
National Development Finance Agency Act, 2002 as nominated by the Authority;

“Novated Assets” means all of the rights and benefits of the Credit Providers under or in respect of the 
Funding Agreements corresponding to the Novated Portion including, without limitation, the rights and 
interests of the Credit Providers in and in respect of the benefit of any guarantee or other assurance 
against loss given by any Guarantor and any other security and in respect of any amounts owing to 
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the Credit Providers under or in respect of each outstanding Credit, in each case corresponding to the 
Novated Portion;

“Novated Obligations” means all of the Credit Providers obligations under or in respect of the Funding 
Agreements corresponding to the Novated Portion including, without limitation, any commitment under 
the Funding Agreements to make or issue a Credit and any obligations under any outstanding Credit, 
in each case corresponding to the Novated Portion;

“Novated Portion” means all of the Credit Providers commitments under the Funding Agreements and 
the Credits all of which are to be novated to the Novatee as specified in the Transfer Certificate;

“Novatee” means the Authority or Nominee, as the case may be, to whom the Credit Providers 
transfer all their rights and liabilities in accordance with Clause [●];

“Settlement Amount” means [all amounts including, by way of principal and interest (including default 
interest) outstanding as at that date, from the Contractor to the Credit Providers under the Funding 
Agreements together with all fees, costs, breakage costs (other than amounts payable pursuant to 
Clause [●].3(c)) and taxes incurred by the Credit Providers in effecting such Transfer];

“Settlement Date” means the date specified in the notice given by the Authority pursuant to Clause 
[●].1;

ACCOMMODATION CONTRACT DRAFTING

Comment:  The Accommodation Contract takes a different approach. The loan is repaid, and 
the financial model then reworked to reduce the unitary charge. There is 
provision for the interest rate hedging contract to be novated, so that it does not 
have to be broken. Again, the text is in the direct agreement. Although the 
Authority does not step in to the lenders’ shoes, additional obligations, similar to 
those of a project finance borrower to a lender, are added to the PPP contract –
they are set out in schedule 1 to the direct agreement.

DIRECT AGREEMENT

[●] PREPAYMENT OF SENIOR DEBT

[●].1 The Minister may at any time after the second anniversary of the Services 
Commencement Date serve a notice on the Operator (with a copy to the Security 
Trustee) stating its intention to require the Operator to prepay (the Pre-Payment) the 
Financing Element and shall specify whether the Financing Element shall include, at 
the Minister’s discretion, the Junior Debt Liabilities. Such notice shall set out various 
proposed pre-payment dates (Pre-Payment Dates) (such dates being dates falling 
on Interest Payment Dates). Such notice shall also require the Operator to provide 
or procure the provision of the following information (together with supporting 
documentation) to the Minister within [●] ([●]) Working Days from the date of the 
notice:

[●].1.1 having regard to the proviso to clause [●], a schedule setting out the 
outstanding principal accrued interest and any break payments payable by 
the Operator to the Senior Creditors (pursuant to the Senior Lender Finance 
Documents) and (if applicable) the providers of the Junior Debt Liabilities 
(pursuant to the relevant Junior Debt Documents) on each of the proposed 
Pre-Payment Dates; 

[●].1.2 a best estimate from the Operator and the Hedge Counterparty of the cost 
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of early termination of the Hedging Agreement on each of the proposed Pre-
Payment Dates;  

[●].1.3 an analysis of the effect of the Pre-Payment of the Financing Element on 
the amount of the Unitary Payment payable by the Minister for the 
remainder of the Term and calculated by reference to the Financial Model 
and on the basis that (a) the Blended IRR (as at the date hereof) (or Equity 
IRR (as at the date hereof) where the Prepayment includes the Junior Debt) 
in the Operator remains unchanged or (b) the Pre-payment Blended IRR or 
Pre-Payment Equity IRR as calculated in accordance with clause [●]
(Refinancing of Senior Debt) of the Project Agreement shall apply and (c) in 
all other respects that the Operator should be in no better or worse position 
than it was in before the Pre-Payment was made. Such calculation should 
take account of the direct and indirect effects of the Pre-Payment including, 
without limitation, any administrative savings and any savings which may be 
made in respect of any project insurances which may no longer be required 
as a result of the Pre-Payment and/or any credit enhancement instrument 
which may no longer be required; and

[●].1.4 any other information which the Operator or the Minister considers relevant 
for the purposes of ascertaining the cost to the Minister and/or the effect on 
revenue or Net Cash Flow of the Operator as a result of the proposed Pre-
Payment. 

[●].2 Within [●] ([●]) Working Days of receipt of the information pursuant to Clause [●] 
above the Minister will confirm its agreement with the information provided or in the 
event of disagreement the Parties shall use all reasonable endeavours to agree the 
information including in particular the change to the Unitary Payment to reflect fairly 
the effects of the Pre-Payment, and provided that if no agreement is reached within 
[●] ([●]) Working Days of receipt, any of the Parties may refer the matter to the 
Dispute Resolution Procedure.

[●].3 Within [●] ([●]) Working Days of the Minister and the Operator agreeing the 
adjustment to the Unitary Payment or failing agreement within [●] ([●]) Working Days 
of receipt of the information pursuant to Clause [●] or within [●] ([●]) Working Days 
of determination of the matter referred to the Dispute Resolution Procedure (if later) 
pursuant to clause [●] the Minister shall have the right (but shall have no obligation) 
by written notice to the Operator and the Security Trustee and the Junior Lenders 
(as the case may be) to specify one of the Pre-Payment Dates as the date on which 
he/she intends to make the Pre-Payment (such date to be no later than [●] ([●]) 
Working Days after the date of such notice) and on such specified Pre-Payment 
Date he/she will make the Pre-Payment of the Financing Element on behalf of the 
Operator to the Security Trustee as a lump sum payment and the Security Trustee 
hereby confirms on behalf of the Beneficiaries that such Pre-Payment of the 
Financing Element will:

[●].3.1 reduce the indebtedness of the Operator under the Financing Agreements 
(excluding the Junior Debt Documents) by the Pre-Payment amount 
(excluding the Junior Debt Liabilities to the extent the Financing Element 
excludes the Junior Debt Liabilities);

[●].3.2 in respect of a Pre-Payment including the Junior Debt Liabilities discharge 
the Operator from all liability under the relevant Junior Debt Documents.  

[●].3.3 subject to Clauses [●] and [●], forthwith after receipt of such Pre-Payment 
the Security Trustee will and the Junior Lenders hereby irrevocably instructs 
the Security Trustee to  release all of the Security over the Charged Assets. 
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The Outstanding Lenders Liabilities shall be notified by the Security Trustee 
and, where the Pre-Payment includes the Junior Debt, by the Junior 
Lenders to the Minister on the Pre-Payment Date and shall remain 
outstanding as a liability of the Operator to the relevant Senior Creditors 
and/or Junior Lenders (as the case may be).  Without prejudice to the other 
provisions of this Agreement nothing in this Clause [●] shall oblige the 
Security Trustee or any Senior Creditor or the Junior Lenders to release, 
abandon, waive or compromise any right, claim or action which it may at 
any time before or after the release of the security referred to in this Clause 
[●] have against the Operator and/or any party to any Project Document or 
any Finance Document.

[●].4 The following provisions shall apply in relation to the Hedging Agreement:

[●].4.1 the Minister shall prior to the selected Pre-Payment Date by not less than 
[●] ([●]) Business Days notice to the Operator and the Security Trustee 
require the Operator to transfer to the Minister (or the Minister for Finance, 
another Minister of the State or any non-departmental government body 
which has the legal capacity and credit status (either alone or with 
evidenced government financial support) sufficient to enter into and meet 
the obligations under the Hedging Agreement as they fall due (Swap 
Nominee)) the benefit and burden of the Hedging Agreement in which case 
the Operator and the Hedge Counterparty as appropriate on the selected 
Pre-Payment Date shall so transfer (or procure the transfer of) the Hedging 
Agreement to the Minister or its Swap Nominee  (as appropriate) on the 
selected Pre-Payment Date and no account shall be taken of the Hedging 
Agreement in the calculation of the Financing Element. Pending such 
transfer the Operator and the Hedge Counterparty shall take all actions in 
relation to the Hedging Agreement as the Minister shall reasonably request;

[●].4.2 pending any such transfer the Operator and the Hedge Counterparty shall 
ensure that no action is taken or omitted to be taken which action or 
omission would have the effect of terminating the Hedging Agreement other 
than at the instruction of the Minister or otherwise with the consent of the 
Minister (not to be unreasonably withheld) provided however that if an event 
of default or termination event under the Hedging Agreement shall occur 
during this period the Hedge Counterparty shall not be bound by this clause 
unless the transfer is effected within [●] Working Days of notification of such 
occurrence being given to the Minister;

[●].4.3 to the extent that the Swap Nominee is not a Minister of State the Minister 
shall provide details of the proposed Swap Nominee together with 
supporting information in relation to its legal capacity and credit status.  The 
benefit and burden of the Hedging Agreement shall be transferred to the 
proposed Swap Nominee notwithstanding that there may be a dispute 
regarding its credit status pursuant to Clause [●].  Pending agreement or 
determination of the credit status of the Swap Nominee in such 
circumstances the Minister shall be responsible for ensuring that the 
payment obligations of the Swap Nominee pursuant to the Hedging 
Agreement are met;

[●].4.4 where a dispute in relation to the legal capacity of a Swap Nominee arises, 
it is hereby agreed that the Hedging Security may be retained pending 
determination of the dispute; and

[●].4.5 where a dispute in relation to the legal capacity or credit status of a Swap 
Nominee arises, or a transfer to a Swap Nominee is made under Clause [●]
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notwithstanding that there is a dispute regarding its credit status, and it is 
determined that the Swap Nominee’s legal capacity and/or credit status is 
not acceptable and  a suitable alternative Swap Nominee proposed by the 
Minister is not agreed by the Parties or, otherwise determined then the 
Minister shall become the Swap Nominee (as specified by the Minister).

[●].5 Within [●] ([●]) Working Days (or such longer period as the Parties may agree) from 
the date the Minister exercises its right under Clause [●] to make the Pre-Payment, 
the Operator shall propose the amendments or other changes to the Project 
Agreement and the Financial Model (in accordance with the principles set out in 
Clause [●]) to reflect the direct and indirect effects of the Pre-Payment. If the 
Minister agrees to such amendments or changes (such agreement to be by way of 
notice to the Operator within [●] ([●]) Working Days of receipt and such agreement 
not to be unreasonably withheld) then such amendments or changes will take effect 
on and from the relevant Pre-Payment Date. 

[●].6 If the Minister rejects such amendments or changes (or any of them) proposed by 
the Operator pursuant to Clause [●] above, the Parties shall attempt to agree the 
manner in which the relevant provisions of the Project Agreement and the Financial 
Model should be changed to reflect fairly the effects of the Pre-Payment, (on the 
basis of the principles set out in clause [●] than it was in before the Pre Payment 
was made), and provided that if no agreement is reached within [●] ([●]) Working 
Days of the Minister’s rejection, either Party may refer the matter to the Dispute 
Resolution Procedure.

[●].7 For the avoidance of doubt, if 

[●].7.1 the amendments or changes are not agreed or determined by the relevant 
Pre-Payment Date then the Pre-Payment may still be made and the matter 
shall be determined in accordance with the Dispute Resolution Procedure; 
and

[●].7.2 the Minister does not exercise his/her right to make a Pre-Payment pursuant 
to Clause [●], such failure to exercise shall not prevent the Minister from 
exercising his/her rights or otherwise enjoying the benefit of this Clause [●]
thereafter provided that such right may not be exercised more than once in 
any Contract Year.

[●].8 In calculating the adjustment to the Unitary Payment following a Pre-Payment, the 
Minister shall take into account all relevant factors including (by way of a deduction 
(or an allowance) to the Unitary Payment) the credit balance on any debt service 
reserve account (without double counting having regard to the definition of Senior 
Debt) or any undrawn amount under any guarantee or letter of credit or similar 
instrument in lieu of a debt service reserve account.  

[●].9 Without prejudice to clause [●], the provisions of Schedule [●] (Payment 
Mechanism) shall be amended in accordance with paragraph [●] of Part [●]
(Indexation) of Schedule [●] on the basis that the provisions of such Schedule 
should be no more and no less onerous on the Operator than prior to the Pre-
Payment;

[●].10 The Operator and the Security Trustee shall procure that:

[●].10.1 there shall be no provisions within the Senior Loan Agreement or any other 
Financing Agreement which by virtue of this Clause [●] will impose any pre-
payment penalty on the Operator; and
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[●].10.2 the benefit and burden of the Hedging Agreement is transferable to the 
Minister or the Swap Nominee.  

[●].11 Financing Element for the purposes of this Clause [●] means the aggregate of :

[●].11.1 all amounts accrued or outstanding at the selected Pre-Payment Date, from 
the Operator to the Senior Creditors under the Senior Lender Finance 
Documents; plus

[●].11.2 subject to Clause [●], settlement amounts including (without any double
counting) all proper costs of early termination of the Hedging Agreement 
(calculated by reference to the Hedging Agreement) and payable by the 
Operator to the Hedge Counterparty as a direct result of the Pre-Payment; 
plus

[●].11.3 at the Minister’s election pursuant to Clause [●], the Junior Debt Liabilities; 
less

[●].11.4 all settlement amounts, including (without any double counting) all proper 
costs of early termination of the Hedging Agreement (calculated by 
reference to the Hedging Agreement) and payable by the Hedge 
Counterparty to the Operator as a result of the Pre-Payment under the 
Hedging Agreement;

And provided always that:

(a) the Senior Loan Outstanding (being all amounts referred to in Clause [●]) 
shall not exceed the Pre-Payment Date Amount plus the Additional 
Entitlement where the Pre-Payment Date Amount is the scheduled amount 
of principal (established by reference to Schedule [●] (Compensation upon 
Termination) of the Senior Lender Finance Documents subject to paragraph 
[●] of Schedule [●] of the Project Agreement plus interest (including 
capitalised or rolled up interest but excluding Default Amounts)) outstanding 
at the close of business on the Pre-Payment Date and Additional 
Entitlement is defined in the same way as that set out in the definition of 
Senior Debt in the Project Agreement provided that references to “ Relevant 
Date Amount” therein shall be read and construed as the Pre-Payment Date 
Amount;

(b) for the avoidance of doubt, if the Minister exercises it rights under Clause 
[●].4 above, the amount referred to in Clause [●] shall be ignored for the 
purposes of calculating the Financing Element.

[●].12 To the extent that there are Outstanding Lenders Liabilities following a Pre-
Payment, the Security Trustee acting on behalf of the Senior Creditors and the 
Junior Lenders (as the case may be) shall be entitled to take or retain Security over 
the Outstanding Liabilities Assets on the following conditions:

[●].12.1 the right to enforce such Security shall only become exercisable in the event 
of an Event of Default

[●].12.2 save in the case of an Operator Default the right to receive payment of the 
Outstanding Lenders Liabilities shall only apply after the Operator has 
confirmed to the Security Trustee (such confirmation to be conclusive) that 
the following payments have been paid (if they have become due and 
payable):
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(1) first in or towards payment of Operating Expenditure in accordance 
with the Operating Budget; 

(2) second, in or towards meeting debts of the Operator (other than 
sums payable to any member of the Sponsor’s Group or any 
subsidiary or holding company of any member of the Sponsor’s 
Group) where failure to pay such debts would affect the Operator’s 
ability to perform its obligations (to a material extent) under the 
Project Documents; and

(3) third, in or towards payment pro rata due and owing to the Minister 
pursuant to this Agreement or the Project Agreement and the 
Outstanding Lenders liabilities. .

[●].13 In the event of a Pre-Payment the following events shall comprise additional Events 
of Defaults:

[●].13.1 any representation, warranty or statement by the Operator pursuant to 
Schedule 1 is not complied with in any material respect or is or proves to 
have been incorrect in any material respect when made or deemed 
repeated; and

[●].13.2 subject to Clause [●] the Operator does not perform or comply with any one 
or more of its obligations under paragraphs 2, 3.1, and/or 3.2 of Schedule 
[●], and such default is not in the opinion of the Minister capable of remedy 
within [●] ([●]) Working Days or if that default is in the opinion of the Minister 
capable of remedy within [●] ([●]) Working Days, it is not remedied within 
ten Working Days after the earlier of notice of that default has been given to 
it by the Minister and the Operator becoming aware of the default; 

[●].14 In the event of a Pre-Payment the provisions of Schedule 1 shall apply.

[●].15 Subject to the security in favour of the Senior Creditors in Clause • and unless 
otherwise agreed and to the extent not already taken place the Operator shall 
procure that title in the fixtures, fittings and equipment therein shall vest in the 
Minister.

[●].16 Upon a Pre-Payment the Operator and the Account Bank shall procure (and the 
Minister consents) that 

[●].16.1 the Life Cycle Maintenance Reserve Account and Simulation Services 
Reserve Account (together with the cash balances therein (as at the date of 
Pre-Payment) shall be held in the name of the Minister provided that the 
Minister shall not object or be required to consent to payments out of such 
account where such payments are for the sole purposes of repair, 
maintenance and replacement in accordance with this Agreement; and

[●].16.2 the Distribution Account (together with the cash balances therein (as at the 
date of Pre-Payment) shall be held in the joint names of the Minister and the 
Operator provided that the sole right of the Minister to object to any 
payments out of the Distribution Account shall be on the grounds that the 
Operator is in breach of paragraph [●] of Schedule 1 or that the Operator 
has failed to pay any amount which is due and payable to the Minister.

To the extent that the Operator has failed to pay any amount due and 
payable to the Minister pursuant to the Project Agreement then 
notwithstanding any provision to the contrary in the Project Agreement, the 
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Minister shall be entitled to set off any such amounts against any monies 
held in such accounts.

[●].17 Calculation of Revised Unitary Payment

[●].17.1 Upon any Pre-Payment the Unitary Payment will be recalculated in 
accordance with the principles below.

[●].17.2 The Operator shall prepare a revised Financial Model (the Revised 
Financial Model) taking account of the requirements of clause [●].  The input 
data to the Revised Financial Model will be altered from that set out in the 
Base Case only to the extent to reflect the removal of the Financing Element 
from the Project. 

[●].17.3 The Revised Financial Model shall recalculate the revised Unitary Payment 
on the basis of and by reference to the achievement of the following 
financial indicators for the remainder of the Term:

(a) in the event of a Pre-Payment excluding the Junior Debt Liabilities 
the Blended IRR as at the date hereof (taking account of all relevant 
factors including any ability of the Operator to accelerate payment 
of Distributions in connection with the Pre-Payment) or the Pre-
Payment Blended IRR where such has been calculated and agreed 
in accordance with clause [●] of the Project Agreement;

(b) in the event of a Pre-Payment including the Junior Debt 
Liabilities the Equity IRR as at the date hereof (taking 
account of all relevant factors including any ability of the 
Operator to accelerate payment of Distributions in 
connection with the Pre-Payment) or the Pre-Payment 
Equity IRR where such has been calculated and agreed in 
accordance with clause [●] of the Project Agreement.

Schedule [●]

[●]  Representations And Warranties

The Operator represents and warrants to the Minister as a continuing obligation for the 
remainder of the Term that:-

[●].1  Status: It is a limited liability company duly incorporated and validly existing under the 
laws of Ireland and has the power and authority to own its assets and to conduct the 
business which it conducts and/or proposes to conduct.

[●].2 Powers: It has the power to enter into, exercise its rights under and perform and 
comply with its obligations under the Project Documents.

[●].3 Non-Violation etc. : Its entry into, exercise of its rights and/or performance of or 
compliance with its obligations under the Project Documents do not and shall not violate, or 
exceed any borrowing or other power or restriction granted or imposed by:

[●].1.1 any law to which it is subject;

[●].1.2 its Memorandum or Articles of Association; or
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[●].1.3 any agreement to which it is a party or which is binding on it or its assets, or 
result in the existence of, or oblige it to create, any Security over its assets.

[●].4  Obligations Binding: The obligations expressed to be assumed by it in each Project 
Document to which it is expressed to be a party are its legal, valid and binding obligations 
and enforceable in accordance with their terms.

[●].5  Ownership of Assets: It has title to all its material Assets and has or will have when 
necessary all Assets (including all material Intellectual Property or rights to use such 
Intellectual Property) and other material rights required for the implementation and 
completion of the Project in accordance with the Project Documents.

[●].6  Accounts: Its, FMCo’s and Operator Parent Company’s most recently delivered 
audited accounts period as delivered to the Minister’s Contract Manager (with copies of the 
related directors’ and auditors’ reports):

[●].1.1  include such financial statements as are required by the laws of Ireland 
including, where so required, a balance sheet and a profit and loss account and 
save as stated in the notes thereto, were prepared and audited in accordance with 
accounting principles, standards and practices generally accepted in Ireland and 
(subject thereto) consistently applied and in accordance with the Companies Acts, 
and 

[●].1.2  together with those notes, give a true and fair view of its state of affairs and 
profits and the consolidated state of affairs of the Operator, FMCo and the Operator 
Parent, as at that date and for the financial year then ended in accordance with 
accounting principles generally accepted in Ireland. 

[●] .7  Trading, Assets and Liabilities: It has not undertaken any trading or other activity other 
than for the purpose of or directly connected to the Project and the Project Documents nor 
does it have any actual or contingent liabilities except actual or contingent liabilities acquired 
or incurred for the purpose of or in connection with the Project.

[●].8  Business: It does not carry on any business other than the Project (or for the purpose 
of, or directly connected to, the Project) or as may be approved by the Minister from time to 
time.

[●].9  No Immunity: Neither it, nor any of its Assets, is entitled to immunity from suit, 
execution, attachment or other legal process. 

[●].10  Tax: It has duly filed all tax returns containing such information as is required to be 
contained therein and has paid or will pay within any applicable time periods prescribed by 
law all taxes, stamp, registration or documentary taxes, duties or similar charges due and 
payable under the laws of Ireland (save where it is not responsible for the payment thereof 
in accordance with the terms of the Project Documents) and no material claim (other than 
routine assessments) is being asserted against it with respect to such taxes, duties or 
charges.

[●].11  Income: It has not entered into any agreement whereby the Operator’s income or 
profits are to be shared with any third party except for the Project Documents  and the Junior 
Debt Documents (as the case may be).

[●].12  Subsidiaries/Joint Ventures: It has no Subsidiaries and has not entered into any joint 
venture (or similar) arrangements with any other Person.

[●] Information Undertakings
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The Operator undertakes to the Minister for the remainder of the Term:

[●].1   Audited Accounts: As soon as available and in any event within [●] days after the end 
of each of its financial years it shall deliver to the Minister’s Contract Manager its audited 
accounts as at the end of and for that financial year, together with copies of the related 
directors’ and auditors’ reports, prepared in accordance with good accounting practice and 
principles generally accepted in Ireland and shall ensure that each such set of accounts 
delivered by it has been audited by a recognised firm of independent auditors of 
international standing.

[●].2  Other Information: It shall, and shall procure that each of the Operator, FMCo, the 
FMCo Parent and HoldCo shall, promptly deliver to the Minister’s Contract Manager such 
other information relating to it, its financial condition or business, the Project or the Project 
Documents as Minister’s Contract Manager may from time to time reasonably request and in 
such form as it may reasonably require.

[●].3  Shareholders’ Financial Statements: As soon as available it shall deliver to the 
Minister’s Contract Manager a copy of the annual financial statements of the Shareholders.

[●].4  Forecast and Operating Expenditure: It shall prepare a Forecast on each Forecast 
Date and shall promptly thereafter deliver to the Minister a copy of such Forecast including 
projected Operating Expenditure, prepared in the same manner as a prudent operator.

[●]  General And Financial Undertakings

[●].1  Positive Covenants
The Operator undertakes to the Minister that for the remainder of the Term:

[●].1.1  Project Documents: without prejudice to the Project Agreement, promptly 
provide to the Minister’s Contract Manager for review a copy of any instrument, 
agreement or document which is substantially in a form agreed by the relevant 
parties to amend, modify, waive or replace any of the terms of any of the Project 
Documents to which it is a party, and the Operator shall forthwith upon execution 
thereof deliver to the Minister’s Contract Manager sufficient copies thereof for the 
Minister’s Contract Manager and, if the Minister’s Contract Manager so requires, for 
the Minister;

[●].1.2  Corporate and Financial Structure: Take all action within its powers as may 
be required to maintain its corporate existence and the Corporate existence of 
FMCo and the FMCo Parent Company and in the case of the Operator and FMCo, 
their residence for tax purposes in Ireland.

[●].1.3  Protection of Intellectual Property: Take all reasonable action to safeguard,
obtain and maintain its ownership and present and future rights in connection with 
all material Intellectual Property Rights and licences and sub-licences thereof 
necessary or desirable for the Project including observing all covenants and 
stipulations relating thereto and obtaining all necessary registrations.

[●].1.4  Tax: Duly file all Tax returns containing such information as is required to be 
contained therein and pay within any applicable time periods prescribed by law all 
Taxes, stamp, registration or documentary taxes, duties or similar charges due and 
payable under any applicable laws save where it is not responsible for the payment 
thereof or where it is contesting the same in good faith.

[●].1.5  Adverse Claims: Promptly after receipt give notice to the Minister’s Contract 
Manager of:-
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(1) every notice of material adverse claim or material adverse demand 
made by any Person against the Operator;

(2) any legal or arbitral proceedings or similar dispute resolution 
procedures instituted with respect thereto;

[●].2  Negative Covenants

The Operator undertakes to the Minister that, for the remainder of the Term, it shall 
not, without the approval of the Minister:-

[●].2.1  Nature of Business: Carry on or threaten to carry on, or have any interest in, 
any business or activity other than in connection with the Project save as expressly 
permitted by the Project Documents or otherwise with the consent of the Minister. 
Without prejudice to the generality of the foregoing, the Operator shall not:-

(1) enter into any commitment, engagement, contract, transaction or 
other arrangement, whether actual or contingent, present or future, 
of any nature whatsoever otherwise than in accordance with the 
terms of the Project Documents or in the ordinary course of its 
business and on a bona fide arm’s-length basis for fair market 
value; or

(2) incur or agree to incur any expenditure other than exclusively for 
the purposes of performing its obligations under the Project 
Documents.

[●].2.2  Restriction on Distributions: Declare, pay or make any Distribution:

(1) if an Operator Default has occurred or could occur as a result of 
such Distribution; or

(2) if the balance standing to the credit of the Life Cycle Maintenance 
Reserve Account is less than the Life Cycle Maintenance Reserve 
Amount or would be less than the Maintenance Reserve Amount as 
a consequence of such Distribution; 

(3) if the Forecast as of the most recent Forecast Date settled in 
accordance with Clause [●] of the Common Terms Agreement 
demonstrates that as at the Forecast Date if the Projected Net 
Cash Flow in respect of the [●] Forecast Periods following that 
Forecast Date is insufficient to meet projected Operating 
Expenditure for the next [●] Forecast Periods from that Forecast 
Date;

(4) if the balance standing to the credit of the [●] Services Reserve 
Account is less than the [●] Services Reserve Amount, or would, in 
any such case, be less as a consequence of such Distribution or

(5) in the case of Distribution in relation to Equity or Junior Finance 
Liabilities, subject to the conditions that the Borrower may not make 
more than one Distribution in relation to Equity and one Distribution 
in relation to Junior Finance Liabilities on any single occasion, if 
Distributions in relation to Equity and/or Junior Finance Liabilities 
have already been declared, paid or made on:

(a) [●] occasion(s) in the relevant Financial Year; or



DBFOM Contract Clause 44: Prepayment  M-1458113-4
Public Sector Version

17

(b) [●] occasion(s) in the relevant Forecast Period.]

(6) if the Operator is in receipt of a notice of increased monitoring of 
Availability under Part [●] (Termination for Unavailability or poor 
Service Performance) of Schedule [●]of the Project Agreement or is 
in receipt of a notice of increased monitoring of Services under Part 
[●] (Termination for Unavailability or poor Service Performance) of 
Schedule [●] (Payment Mechanism) of the Project Agreement and 
in either case for a period of [●] ([●]) months after the end or expiry 
of the increased monitoring.

[●].3  Negative Pledge: Create or have outstanding any security or encumbrance (of any 
nature) on or over its assets (present or future) save for:

[●].3.1  liens or rights of set-off arising solely by operation of law (or by an 
agreement evidencing the same) in the ordinary course of its business (as carried 
on in accordance with the Project Documents) in respect of Indebtedness which 
either (a) has been outstanding and, if it has fallen due, has been due for less than 
[●] Working Days or (b) is being contested in good faith and by appropriate means;

(1) security arising out of title retention provisions in a supplier’s 
standard conditions of supply of goods acquired by the relevant 
person in the ordinary course of its business;

(2) pledges of goods, the related documents of title and/or other 
related documents arising or created in the ordinary course of its 
business as security only for Indebtedness to a bank or financial 
institution directly relating to the goods or documents on or over 
which that pledge exists;

(3) any security agreed with the Minister.

[●].3.2  Disposals: Sell, lease, transfer or otherwise dispose of (whether by a single 
transaction or a number of related or unrelated transactions and whether at one time 
or over a period of time), or concur in any sale, lease, transfer or other disposal of, 
any of its assets except for disposals at arm’s length and on normal commercial 
terms of surplus or obsolete assets or of other assets which are promptly replaced 
by items of equivalent or better quality except for;

(1) any assets the disposal of which (either alone or when aggregated 
with any related disposal) could not reasonably be expected to 
have a material adverse effect on the Minister or the Facility or 
ability of the Operator to comply with its obligations under the 
Project Documents;

(2) any disposal pursuant to the Project Documents; 

[●].3.3  Loans: Make any loans to any Person save where such loan is to the 
Shareholders and would be permitted by paragraph [●].2.2 on the basis that it, and 
all other such loans, constituted Distributions.

[●].3.4  Derivative Transactions etc: Carry out any foreign exchange transactions or 
enter into any currency or interest swap agreement or other derivative or analogous 
transaction.

[●].3.5  Restriction on Further Indebtedness: Incur or agree to incur any 
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Indebtedness in respect of Borrowed Moneys (as defined in the Common Terms 
Agreement) or incur any off balance sheet financing arrangements.

(1) Disguised Securities:

(2) Sell, factor or otherwise dispose of any of its assets on terms 
whereby such asset is or may be leased to or re-acquired by it.

(3) Sell or otherwise dispose of any of its receivables on recourse 
terms except for the discounting of bills or notes in the ordinary 
course of trading business.

[●].3.6  Guarantees: Give or permit to exist any guarantee by it of any of the 
Indebtedness of any Person, and (to the extent it is able) ensure that no Person 
gives any guarantee of or security for any of its Indebtedness for or in respect of 
Borrowed Money (as defined in the Senior Loan Agreement).

[●].3.7  Capital Expenditure: Incur any capital expenditure except to the extent it is 
required so to do pursuant to the Project Documents or as envisaged in the Planned 
Preventative Maintenance Programme.

[●].3.8  Assets: Without the prior consent of the Minister (such consent not to be 
unreasonably withheld or delayed), acquire, or agree to acquire, any asset other 
than assets to be used exclusively for and/or in connection with the Project.

[●].3.9  Transactions: Enter into any transaction with the Shareholders other than (i) 
the Project Documents (ii) to discharge on its behalf its audit requirements, 
management requirements and project requirements. 

[●].3.10  Income: Enter into any agreement whereby the Operator’s income or profits 
are shared with any third party except pursuant to the Project Documents.

[●].3.11  No Subsidiaries/Amalgamations, etc. : (Without the prior consent of the 
Minister’s Contract Manager) acquire any shares, stock or other securities or other 
interest in any other Person or amalgamate, merge or consolidate with or into any 
other Person or become the subject of any reconstruction.

[●].3.11  Other Agreements: Enter into any agreement other than:
(1) the Project Documents or

(2) normal business undertakings required to carry out the Project or

(3) permitted under the Project Agreement and promptly send copies of 
those agreements to the Minister’s Contract Manager.

[●].3.12  Memorandum and Articles: Agree to any amendment to or variation of its 
Memorandum or Articles of Association other than with the consent of the Minister 
(such consent not to be unreasonably withheld or delayed).

[●].3.13  Financial Year: Change its Financial Year end except with the prior 
consultation with of the Minister’s Contract Manager.

[●].3.14  FM Agreement: Amend, alter or permanently waive the terms and/or 
conditions of such Agreement in a manner which will increase the liability of the 
Operator and/or decrease the recourse of the Minister to the FM Contractor or the 
FM Parent Company.
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CROSS REFERENCES

There are no cross references to this clause in the Compendium.

There are no references to this clause in the Risk Matrix.


